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   Town of Hamburg 
Board of Zoning Appeals Meeting 

October 2, 2018 
Minutes 

 
The Town of Hamburg Board of Zoning Appeals met for a Regular Meeting on Tuesday, 
October 2, 2018 at 7:00 P.M. in Room 7B of Hamburg Town Hall, 6100 South Park Avenue.  
Those attending included Chairman Brad Rybczynski, Commissioner Louis M. Chiacchia, 
Commissioner Bob Ginnetti, Commissioner Nicole Falkiewicz, Commissioner Ric Dimpfl, 
Commissioner Laura Hahn and Commissioner Ray Gallagher. 

Others in attendance included Attorney Tamara Harbold, Board of Zoning Appeals Attorney, 
Sarah desJardins, Planning Consultant and Joe Boncore, Building Inspector. 

Chairman Rybczynski asked for a moment of silence to honor our fallen men and women in the 
military. 

Commissioner Chiacchia read the Notice of Public Hearing. 

 

Application # 5701 Karter’s House LLC – Requesting a use variance (re-hearing) to allow out-
door batting cages at 3110 Lakeshore Road 

Attorney Jay Pohlman, representing the applicant, stated that a use variance was granted in 
June 2017 for this business.  He stated that the property was transformed into a full circuit train-
ing facility, and a 70’ X 15’ batting cage was put up. 

Chairman Rybczynski stated that when the use variance was approved in 2017, one of the con-
ditions was that there be no hitting outside. 

Attorney Pohlman stated that a former Board member was very concerned about liability, and 
therefore his (Attorney Pohlman’s) interpretation was that the batting case is fully enclosed. 

Chairman Rybczynski stated that the batting cage is not in the building, but rather is outdoors. 

Attorney Pohlman stated that the batting cage is in a structure and is outside the building. 

In response to a question from Chairman Rybczynski, Attorney Pohlman stated that no approval 
was sought by the applicant before putting the batting cage up.  He stated that when the use 
variance was approved, the applicant promised to return to the Board if anything was going to 
be done outside, a field was planned or anything on the balance of the property was intended. 

Chairman Rybczynski stated that when conditions are placed on an approval, they are difficult, if 
not possible in some cases, to enforce.  He stated that he finds this to be an egregious display 
of arrogance and lack of respect for the Board, and for the faith and trust the Board placed in 
approving the use variance he is beside himself to think that this would happen after the discus-
sion the Board had with the applicant previously. 

Attorney Pohlman stated that the applicant is asking permission for the batting cage because 
there was some ambiguity in the findings of the Board and the way the decision was made.  He 
stated that there is no outdoor batting practice, and the batting cage is set up to be completely 
secure to ensure that no ball escapes. 

Attorney Harbold stated that one of the conditions of approval in 2017 was that no batting prac-
tice or batting facilities are permitted outdoors.  She asked Attorney Pohlman where the ambigu-
ity is in that condition.  Attorney Pohlman responded that he felt that the batting cage is in a 
structure because no balls can escape.  He stated that his interpretation was based on a liability 
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concern, so in a residential rural neighborhood the applicant did not want any concerns.  He 
stated that the applicant checked with the immediate neighbor who can see the batting cage 
and would be the most impacted, and that neighbor had no objections to it.   

In response to a question from Chairman Rybczynski, Attorney Pohlman stated that the appli-
cant never thought to talk about the batting cage when the use variance was granted. 

Attorney Harbold stated that the other condition of approval of the use variance was that no stu-
dents are permitted to handle any hitting outside.  Attorney Pohlman stated that the idea was 
that there was not going to be any liability to the neighborhood because balls would be flying 
around. 

Chairman Rybczynski asked Attorney Pohlman why the applicant did not come back to the 
Board and ask for clarification of the approval and permission to erect the batting cage if there 
was ambiguity in the Board’s findings.  Attorney Pohlman apologized and stated that it is not his 

practice to not ask permission to put something up and then ask for forgiveness.  He stated that 
if he thought the batting cage was a problem, he would have done that. 

Mrs. Falkiewicz read the following excerpt from the meeting minutes of June 2017 relative to 
this project as follows: 

“Attorney Pohlman stated that Mr. Karsted will return to the Zoning Board of Appeals if he ever 
wants to do anything outside.” 

Mrs. Falkiewicz stated that the batting cage is outside and is not an enclosed structure. 

Attorney Pohlman stated that the context of that statement was that he was talking about ex-
panding the facilities, having hitting outside, building a field where the kids would play games, 
etc. 

Mrs. Falkiewicz read another excerpt from the meeting minutes of June 2017 as follows: 

“In response to a question from Mr. Connolly, Mr. Karsted stated that no batting practice occurs 
outside.” 

Mrs. Falkiewicz stated that currently batting practice is occurring outside and not in an enclosed 
structure.  Attorney Pohlman stated that the batting is being done in an enclosed structure, and 
he agreed that the batting is not being done in the building. 

Mr. Chiacchia stated that he concurred with the Chairman’s opening statements and feels that 

the applicant is embarrassing the Board.  He stated that the applicant previously agreed that 
there would be no outside activity and would keep it within the building.  He stated that he feels 
that that the applicant was trying to circumvent the Board. 

Attorney Pohlman stated that the intention of the applicant was never to circumvent the Board. 

Mike Jablonski, 3134 Old Lakeview Road, stated that he owns the entire frontage across the 
street from this business.  He stated that he attended the June 2017 Board meeting and disa-
grees with the Board.  He stated that at that time, the concern was the field in the back being 
used for public baseball games.  He stated that he is outside several times a day, the sound of a 
baseball being hit does not bother him and there is nothing happening at the business that is 
wrong.   

Chairman Rybczynski stated that a baseball school is considered a non-permitted use because 
of the zoning of the property, so playing baseball outside there is not something that is allowed. 

Mr. Jablonski stated that when he owned the property the applicant now owns, at this time a 
year there would be approximately 400 kids going into the rear ten (10) acres of that property to 
access a corn maze.  He stated that several school buses would be parked there, as well.  He 
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stated that at this time of year, on Friday evenings there would be Scare at the Nursery, so until 
midnight there would be many screaming witches, smoke machines, coyote sounds, etc.  He 
stated that the applicant’s business is done at approximately 5:30 P.M.  He stated that the 

property is clean and quiet, and the applicant does everything he can to keep the place looking 
good.   

Chairman Rybczynski stated that the head of the Conservation Advisory Board attended the 
June 2017 meeting and indicated that he wanted the land to remain agricultural. 

Greg Edy, 3102 Old Lakeview Road, stated that he does not like the sound of baseball bats 
outside.  He stated that there are a lot of cars in the parking lot, and some of their headlights 
face his house.  He stated that he is opposed to the batting cage. 

Charlie Karsted, applicant, stated that he did not try to circumvent the Board.  He stated that his 
understanding of what was said at the June 2017 meeting was that he was asked what percent-
age of activity is done outside vs inside, and he recollects that he said that 90% would be done 
inside and 10% outside.  He stated that these numbers are still accurate.  Regarding the batting 
cage, he apologized and stated that at no point was his intent to “pull one over” on the Board.  

He stated that he had that batting cage in his yard growing up and had no idea that erecting it 
on the site would be a problem.  He noted that there are many residential yards in Hamburg that 
have a batting cage in it, so he never thought one would be illegal at this site. 

Mr. Karsted stated that his definition of outdoor batting practice is kids hitting baseballs outward-
ly with no enclosure, and he would never do that without asking the Board’s permission.  

Mr. Karsted apologized and stated that he never meant any disrespect to the Board. 

In response to a question from Mr. Chiacchia, Mr. Karsted stated that if he could not utilize the 
batting cage, it would affect the quality of his business because it is a unique thing to offer.  He 
stated that he cannot say whether clients would leave his business if the batting cage were re-
moved.  He stated that the batting cage is only used in the good weather months and is tempo-
rary in that it can be easily taken down. 

Mr. Karsted stated that his surrounding neighbors have been supportive of his business, and he 
has not heard any direct complaints from anyone. 

Mr. Dimpfl stated that he was having trouble seeing how Mr. Karsted cannot realize a reasona-
ble rate of return on the property without having the batting cage there. 

Attorney Pohlman stated that it would be taking a chance for his business to lose the batting 
cage because of the potential financial ramification.  He stated that to quantify the potential loss 
in revenue, Mr. Karsted would have to remove the cage, and by then it would be too late if he 
loses potentially a third of his clients.   

Mr. Karsted stated that it would be better to have the batting cage than not have it. 

Attorney Pohlman stated that the batting cage is not up during the cold weather months.  He 
stated that the batting cage is another station that adds another financial benefit to the overall 
business mode. 

Mr. Jablonski stated that Mr. Karsted lets him farm the rear portion of the property, so he is con-
forming to how the property is supposed to be used.  He stated that nearby property owners 
target shoot, and his wife prefers the sound of baseballs being hit to the sound of the guns. 

Attorney Pohlman stated that the applicant was not intentionally trying to avoid the Board or 
flaunt its decision. 
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Findings: 

Mrs. Falkiewicz asked the applicant if there is any way to enclose the batting cage using some 
sort of temporary structure like a dome in order to reduce the noise.  The applicant responded 
there is no way to enclose it besides constructing a permanent building to house it.  He stated 
that it will be taken down in a few weeks for the winter months.    

Mrs. Falkiewicz made a MOTION, seconded by Mr. Gallagher, to table Application # 5701 to 
see if the applicant is able to provide some sort of financial evidence indicating that there would 
be a financial loss to his business if the batting cage had to be removed. 

 

Application # 5704 Kristofer Witkerowski - Requesting three (3) area variances for a proposed 
detached garage at 6299 Versailles Road 

Kristofer Witkerowski, applicant, stated that he would like to build a new garage and demolish 
the existing garage, which needs to be replaced. 

In response to a question from Mr. Chiacchia, Mr. Witkerowski stated that he would like the new 
garage to have two (2) stories because the home on the property has no basement, so he 
would like to use the second floor of the garage for storage. 

Mrs. desJardins stated that she received two (2) phone calls about this variance request, and 
both callers had no objections to the applicant’s project. 

Mr. Witkerowski submitted a letter of support from Barb Gillette, 6283 Versailles Road. 

In response to a question from Mrs. Hahn, Mr. Witkerowski confirmed that the second story of 
the new garage would not be used as living space. 

Findings: 

Mr. Chiacchia made a MOTION, seconded by Mrs. Falkiewicz, to approve Application # 5704 
with the following condition: 

 There will be no residential use of the new garage. 

On the question: 

Mr. Chiacchia reviewed the area variance criteria as follows:  

1. Whether the benefit sought can be achieved by other means feasible to the applicant 
– No. 

2. Whether there would be an undesirable change in neighborhood character or to 
nearby properties – No, because the surrounding area is quite isolated. 

3. Whether the request is substantial – Yes it is, but the applicant wants to make sure 
he haves enough space for storage. 

4. Whether the request will have adverse physical or environmental effects – No. 

5. Whether the alleged difficulty is self-created – This could be argued either way, but 
on balance it tilts to approval. 

As the vote on the motion was six (6) ayes and one (1) nay (Mrs. Hahn), the motion passed.  
GRANTED. 
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Application #5705 James and Denise Post - Requesting an area variance for a proposed ac-
cessory structure at 5066 Richmond Avenue 

James Post, applicant, stated that he would like to construct an overhang off his existing de-
tached garage, and the aggregate square footage of his accessory buildings would be larger 
than what is allowed.  He stated that he would like the extra room for storage in the winter and 
for an area to sit outside in the nice weather months. 

Findings: 

Mr. Dimpfl made a MOTION, seconded by Mr. Ginnetti, to approve Application # 5705. 

On the question: 

Mr. Dimpfl reviewed the area variance criteria as follows:  

1. Whether the benefit sought can be achieved by other means feasible to the applicant 
– No. 

2. Whether there would be an undesirable change in neighborhood character or to 
nearby properties – No. 

3. Whether the request is substantial – No. 

4. Whether the request will have adverse physical or environmental effects – No. 

5. Whether the alleged difficulty is self-created – This could be argued either way, but 
on balance it tilts to approval. 

All members voted in favor of the motion.  GRANTED. 

 

Application # 5706 Wahl Family Trust - Requesting an area variance for a proposed fence at 
6089 Eckhardt Road 

Richard Wahl, applicant, stated that he would like to add two (2) feet to a section of four-foot 
fence.  He stated that a new neighbor moved in to an adjacent property, and that person has 
two (2) rescue dogs that are vicious and bark incessantly at the sight of anything.  He stated 
that the dogs bark at him when he is in his own yard.  He stated that he would like to install six-
foot high fencing in two (2) 20-foot areas where the trees between the two (2) properties have 
died. 

Findings: 

Mrs. Falkiewicz made a MOTION, seconded by Mrs. Hahn, to approve Application # 5706. 

On the question: 

Mrs. Falkiewicz reviewed the area variance criteria as follows:  

1. Whether the benefit sought can be achieved by other means feasible to the applicant 
– No. 

2. Whether there would be an undesirable change in neighborhood character or to 
nearby properties – No. 

3. Whether the request is substantial – No. 

4. Whether the request will have adverse physical or environmental effects – No. 

5. Whether the alleged difficulty is self-created – This could be argued either way, but 
on balance it tilts to approval. 
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All members voted in favor of the motion.  GRANTED. 

 

Application # 5707 Sylvia Vasconcellos - Requesting an area variance for a new fence at 3663 
Fourth Street 

Sylvia Vasconcellos, applicant, stated that she would like to install a fence on her property line.  
She stated that because of the proximity of a detached garage on adjacent property located at 
3632 Fifth Street to the shared property line, the fencing company has indicated that the good 
side of the fence must be faced inward in that area.  She stated that the fencing company has 
also indicated that in order to face the good side of the fence outward, which is what is required 
by Code, the fencing company would have to go onto the adjacent property in order to install it. 

Ms. Vasconcellos stated that she was not comfortable having the fencing company trespass on 
the neighbor’s property, so she decided to request a variance to allow the good side of the 
fence to face inward.   She stated that the shared property line in the area of the neighbor’s de-
tached garage is eight (8) inches from the garage. 

Mr. Chiacchia stated that he spoke with the applicant, as well as the person who lives at 3632 
Fifth Street.  He stated that the neighbor’s garage is extremely close to the property line shared 
with the applicant. 

Ms. Vasconcellos stated that currently the garbage cans belonging to the resident of 3662 Fifth 
Street are stored on the side of the garage, and until recently she did not know that those gar-
bage cans are actually on her property, and she would like them removed. 

In response to a question from Mr. Chiacchia, Mr. Boncore stated that a fence installer would 
have to go onto the adjacent property owner’s property in order for the good side of the fence to 
face outward. 

Daryl Desjardins, 3632 Fifth Street, stated that he resides at this address, and the property is 
owned by his mother.  He stated that he is concerned about the maintenance of his mother’s 
detached garage with a fence so close to it, as well as the property between the detached gar-
age and the proposed fence.  He stated that he does not want the bad side of the fence facing 
his mother’s property, and there is no reason to put a fence there.   

It was determined that the property owner of 3632 Fifth Street and the applicant have differing 
opinions as to the location of the shared property line. 

In response to a question from Mrs. desJardins, Mr. Desjardins stated that if the applicant in-
stalls the fence with the good side facing outward (towards his residence), he will not allow her 
to go on his mother’s property to maintain it. 

Mr. Boncore advised Mr. Desjardins that he has every right to challenge the applicant’s survey.  
He further stated that the applicant has every right to install a fence, and the existing garage at 
3662 Fifth Street is considered to be a preexisting non-conforming condition. 

Attorney Harold stated that the fact that Mr. Desjardins is concerned about not being able to 
maintain the side of garage if the fence is constructed is not at issue with respect to what is be-
ing requested by the applicant. 

 

Findings: 

Chairman Rybczynski made a MOTION, seconded by Mrs. Hahn, to approve Application # 5707 
with the following condition: 
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 If, after a period of two (2) weeks from October 2, 2018, the adjacent property owner 
who disputes the location of the shared property line does not file a challenge to the ap-
plicant’s survey, a Building Permit may be issued.  If a challenge is filed, once the dis-
pute is resolved, a Building Permit may be issued. 

On the question: 

Chairman Rybczynski reviewed the area variance criteria as follows:  

1. Whether the benefit sought can be achieved by other means feasible to the applicant 
– No. 

2. Whether there would be an undesirable change in neighborhood character or to 
nearby properties – No, in fact a brand new fence would be very desirable to some 
neighbors. 

3. Whether the request is substantial – No. 

4. Whether the request will have adverse physical or environmental effects – No. 

5. Whether the alleged difficulty is self-created – No.   

All members voted in favor of the motion.  GRANTED. 

 

Application # 5708 Pamela Hauser - Requesting an area variance for a proposed tool shed at 
3683 Sowles Road 

Pamela Hauser, applicant, stated that she would like to put a shed next to her garage inside the 
fenced in area behind her home, and it would be too close to a property line.  She submitted 
letters of support from the following property owners: 

 Raymond Hauser, 3676 Sowles Road 

 Edward Full, Jr. 3691 Sowles Road  

Mrs. desJardins stated that the back yard is already fenced in. 

Findings: 

Mrs. Hahn made a MOTION, seconded by Mr. Dimpfl, to approve Application # 5708. 

On the question: 

Mrs. Hahn reviewed the area variance criteria as follows:  

1. Whether the benefit sought can be achieved by other means feasible to the applicant 
– No. 

2. Whether there would be an undesirable change in neighborhood character or to 
nearby properties – No. 

3. Whether the request is substantial – No. 

4. Whether the request will have adverse physical or environmental effects – No. 

5. Whether the alleged difficulty is self-created – This could be argued either way, but 
on balance it tilts to approval. 

All members voted in favor of the motion.  GRANTED. 
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Application # 5709 Paul Nowicki - Requesting two (2) area variances for a partially constructed 
accessory structure at 5748 Old Lakeshore Road 

Paul Nowicki, applicant, stated that he met with Kurt Allen, Supervising Code Enforcement Offi-
cial and agreed to take down the second half story of the building and change the roof line so 
that the building will be in compliance with the height requirement.  He further stated that he still 
needs two (2) variances - one for square footage and one because the garage is still too close 
to an existing storage building. 

Mrs. desJardins stated that the building would no longer be too high, and it would no longer 
have two (2) stories.   

Findings: 

Mrs. Falkiewicz made a MOTION, seconded by Mr. Ginnetti, to approve Application # 5709. 

On the question: 

Mrs. Falkiewicz reviewed the area variance criteria as follows:  

1. Whether the benefit sought can be achieved by other means feasible to the applicant 
– No, the applicant has been more than cooperative in altering his plans for the 
structure. 

2. Whether there would be an undesirable change in neighborhood character or to 
nearby properties – No. 

3. Whether the request is substantial – No. 

4. Whether the request will have adverse physical or environmental effects – No. 

5. Whether the alleged difficulty is self-created – This could be argued either way, but 
on balance it tilts to approval. 

All members voted in favor of the motion.  GRANTED. 

 

Application # 5710 Rachel Herman - Requesting an area variance for a front porch at 3700 
Fuller Avenue 

Rachel Herman, applicant, stated that she would like to replace a set of deteriorating stairs with 
an 8’ X 14’ porch on the northeastern corner of the home. 

Findings: 

Mr. Dimpfl made a MOTION, seconded by Mrs. Hahn, to approve Application # 5710. 

On the question: 

Mr. Dimpfl reviewed the area variance criteria as follows:  

1. Whether the benefit sought can be achieved by other means feasible to the applicant 
– No. 

2. Whether there would be an undesirable change in neighborhood character or to 
nearby properties – No. 

3. Whether the request is substantial – No. 

4. Whether the request will have adverse physical or environmental effects – No. 

5. Whether the alleged difficulty is self-created – This could be argued either way, but 
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on balance it tilts to approval. 

All members voted in favor of the motion.  GRANTED. 

 
 

Mr. Dimpfl made a MOTION, seconded by Mrs. Falkiewicz, to approve the minutes of Septem-
ber 13, 2018.  All members voted in favor of the motion. 

Mrs. Falkiewicz made a MOTION, seconded by Mr. Dimpfl, to adjourn the meeting.  All mem-
bers voted in favor of the motion. 

 

The meeting was adjourned at 8:45 P.M.  

 

 

 

 

       Respectfully submitted, 

  

     L. Michael Chiacchia, Secretary 

     Board of Zoning Appeals 

 

DATE: September 24, 2018 


