
Town of Hamburg Board of Zoning Appeals Meeting December 15, 2020

   Town of Hamburg 
Board of Zoning Appeals Meeting 

December 15, 2020 
Minutes 

The Town of Hamburg Board of Zoning Appeals met for a Regular Meeting on Tuesday, 
December 15, 2020 at 7:00 P.M. in Room 7B of Hamburg Town Hall, 6100 South Park Avenue 
and via Webex. Those attending included Chairman Brad Rybczynski, Commissioner Louis M. 
Chiacchia, Commissioner Nicole Falkiewicz, Commissioner Ric Dimpfl and Commissioner Mark 
Yoder.  Those attending via Webex included Commissioner Laura Hahn and Commissioner Jeff 
Adrian, as well as Attorney Michelle Parker. 
Others in attendance included Sarah desJardins, Planning Consultant. 
Chairman Rybczynski asked for a moment of silence to honor our fallen men and women in the 
military. 
Commissioner Chiacchia read the Notice of Public Hearing. 

Tabled Application #  5836 Comfort Inn - Requesting a use variance to reface an existing 
abandoned pole sign at 3674 Commerce Parkway 
It was determined that this application would be left on the table as the applicant did not attend 
the meeting. 

Application #  5838 Jeffrey and Kristin Farrell - Requesting an area variance for a 
proposed mudroom/addition at 6758 Gowanda State Road  
Jeffrey Farrell, applicant, stated that he would like to add a mud room and laundry room to the 
first floor of his home.  He stated that the addition cannot be built on the opposite side of the 
home because the bedrooms are on that side.   
Chairman Rybczynski noted that the home is already considered a legal non-conforming struc-
ture and is approximately 15 feet from the side property line and the addition would come within 
approximately six (6) feet of that property line.   
In response to a question from Mr. Dimpfl, Mr. Farrell stated that his surrounding neighbors do 
not object to his proposal. 
Findings: 
Mr. Dimpfl made a MOTION, seconded by Ms. Falkiewicz, to approve Application # 5838. 
On the question: 
Mr. Dimpfl reviewed the area variance criteria as follows:  

1. Whether the benefit sought can be achieved by other means feasible to the appli-
cant – No. 

2. Whether there would be an undesirable change in neighborhood character or to 
nearby properties – No. 

3. Whether the request is substantial – This could be argued. 
4. Whether the request will have adverse physical or environmental effects – No. 
5. Whether the alleged difficulty is self-created – This could be argued either way, but 

on balance it tilts to approval. 
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All members voted in favor of the motion.   GRANTED. 

Application # 5839  Gullo’s Garden Center - Requesting two (2) area variances for a 
proposed greenhouse addition at 4767 Southwestern Boulevard 
Russ Gullo, applicant, stated that he would like to construct an addition to the existing 
greenhouse that would increase its width from 84 feet to 126 feet.  He noted that he recently 
purchase property adjacent to Gullo’s and plans to also construct a pole barn that would be 
attached to the greenhouses.   
In response to a question from Chairman Rybczynski, Mr. Gullo stated that the pole barn would 
be used for storage of goods. 
In response to a question from Mrs. Falkiewicz, Mr. Gullo stated that the site is 9 acres in size 
now. 
In response to a question from Mr. Yodar, Mr. Gullo stated that he recently purchased 1/2 acre 
from an adjacent property owner to allow for the proposed addition.   
In response to a question from Chairman Rybczynski, Mr. Gullo stated that the addition would 
conform to the side yard setback requirement but not the front yard setback requirement.  
Chairman Rybczynski noted that a variance was previously granted for the front yard setback of 
the existing greenhouses and this would be no closer to Southwestern Boulevard than the 
existing greenhouse is.  He noted that the second area variance would be for the total square 
footage of the buildings. 
Findings: 
Ms. Falkiewicz made a MOTION, seconded by Mr. Dimpfl, to approve Application # 5839. 
On the question: 
Ms. Falkiewicz reviewed the area variance criteria as follows:  

1. Whether the benefit sought can be achieved by other means feasible to the appli-
cant – No. 

2. Whether there would be an undesirable change in neighborhood character or to 
nearby properties – No.  

3. Whether the requested variance is substantial - This could be the case, but the ap-
plicant owns over nine (9) acres.  

4. Whether the request will have adverse physical or environmental effects – No. 
5. Whether the alleged difficulty is self-created – This could be argued either way, but 

on balance it tilts to approval. 
All members voted in favor of the motion.  GRANTED.   

Application # 5840 Douglas McLaughlin - Requesting an area variance for a detached 
garage at 3053 Old Lakeview Road 
Douglas McLaughlin, applicant, stated that he would like to construct a pole barn that would be 
connected to his existing garage in order to store an RV.   
In response to a question from Chairman Rybczynski, Mr. McLaughlin stated that the pole barn 
would in essence be a lean-to because it would be connected to the side of the garage.   
In response to a question from Chairman Rybczynski, Mr. McLaughlin stated that he picked the 
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spot for the lean-to because it is in the rear of the property and would out of sight. 
In response to a question from Mr. Yodar, Mr. McLaughlin stated that he had begun constructing 
the lean-to. 
Mrs. desJardins stated that many residents are not aware that a building permit is required for a 
lean-to. 
Mark Lorquet, Chairman of the Conservation Advisory Board, stated that Eighteen Mile Creek 
should be protected because it has been designated an inland waterway and is in the Critical 
Environmental Area (CEA).  He read Section 280-10 D (3) (d) of the Hamburg Town Code as 
follows: 
“Under no circumstances shall the Town Planning Board approve any such application for a 
permit for a structure or building intended to be located less than 100 feet distant from the 
center line of any watercourse serving as a natural drainage channel in the Town of Hamburg, 
within the conservation area defined in Subsection D(1) above, or, in the case of Eighteen-Mile 
Creek or any of its branches within the aforesaid conservation area, any application for a permit 
for a structure or building intended to be located less than 60 feet distant from the top of any 
bank of Eighteen Mile Creek where such top of the bank is 20 feet or more in height from the 
bed of the channel, as measured from the grade level of the channel, whichever distance is 
greater.” 
Chairman Rybczynski stated that it appears from Section 280-10 D of the Hamburg Town Code 
that this issue was addressed in the Town’s 2010 Comprehensive Plan.   
Mr. Adrian stated that several years ago the Building Department took property owners on South 
Creek Road and Old Lakeview Road to court because they had decks that overlooked the 
Eighteen Mile Creek.  He noted that the decks were removed by the property owners before the 
judge made a decision on the matter. 
It was determined that the Town Code requires that the proposed lean-to be at least 60 feet 
from the top of the bank of the Eighteen Mile Creek and the applicant’s proposal is to locate it 
15 feet from the top of the bank. 
Findings: 
Ms. Falkiewicz made a MOTION, seconded by Mr. Yodar, to deny Application # 5840. 
On the question: 
Chairman Rybczynski stated that it is important that we understand and start to listen to the ad-
vice of the Conservation Advisory Board, as well as pay heed to decisions that have been made 
by the Department of Environmental Conservation and the Town of Hamburg regarding the Crit-
ical Environmental Area.   
All members voted in favor of the motion.  DENIED.   

Application # 5841 Brian Friedman - Requesting three (3) area variances for a proposed 
detached garage at 2372 North Creek Road 
Brian Friedman, applicant, stated that he would like to construct a garage that would be 
approximately twice the size of the existing garage he is that was destroyed in the 2014 snow 
storm.  He stated that his son owns two (2) classic cars that would be stored in the garage, and 
his daughter does professional barrel racing and he would like to be able to store the horse 
trailer and equipment in the new garage.  
Mr. Friedman stated that the second floor would strictly be for storage and not a full second 
story.  He noted that the second floor square footage would be 341 sq.ft. 
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In response to a question from Ms. Falkiewicz, Mr. Friedman stated that there are no plans to 
run plumbing to the second story. 
In response to a question from Chairman RYbczynski, Mr. Friedman stated that no business 
would be run out of the new garage. 
In response to a question from Mr. Yodar, Mr. Friedman stated that the large structure in the rear 
of his property is his horse barn, which houses four (4) horses. 
Findings: 
Ms. Falkiewicz made a MOTION, seconded by Mr. Dimpfl to approve Application # 5841. 
On the question: 
Ms. Falkiewicz reviewed the area variance criteria as follows:  

1. Whether the benefit sought can be achieved by other means feasible to the appli-
cant – That could be the case. 

2. Whether there would be an undesirable change in neighborhood character or to 
nearby properties – No. 

3. Whether the request is substantial – No. 
4. Whether the request will have adverse physical or environmental effects – No. 
5. Whether the alleged difficulty is self-created – This could be argued either way, but 

the balancing test is in favor of granting the area variance. 
Chairman Rybczynski stated that he would not be voting to approve this application because of 
the sheer size of the variance request. 
As the vote on the motion was six (6) ayes and one (1) nay (Chairman Rybczynski), the motion 
passed.  GRANTED. 

Application # 5842 S & B Young - Requesting an area variance for a proposed addition to 
an existing building at 3968 Staley Drive 
Attorney Brian Attea, representing the applicant, stated that the applicant would like remove the 
temporary trailer that is currently on the parcel and being used for storage and construct an 
addition on the rear of the existing building.  He noted that the addition would be the same 
distance from the side property line as the existing building currently is.   
Attorney Attea stated that the applicant’s goal is to complete the addition and then move the 
items currently stored in the trailer into the building and remove the trailer from the property. 
In response to a question from Ms. Falkiewicz, Attorney Attea stated that the applicant spoke to 
his neighbors and informed them of his plans and received no opposition. 
Findings: 
Mr. Yodar made a MOTION, seconded by Ms. Falkiewicz, to approve Application # 5842 with 
the following condition: 

• The trailer currently on the property will be removed within 30 days of the issuance of a Cer-
tificate of Occupancy for the building addition. 

On the question: 
Mr. Yodar reviewed the area variance criteria as follows:  
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1. Whether the benefit sought can be achieved by other means feasible to the appli-
cant – No. 

2. Whether there would be an undesirable change in neighborhood character or to 
nearby properties – No. 

3. Whether the request is substantial – Yes. 
4. Whether the request will have adverse physical or environmental effects – No. 
5. Whether the alleged difficulty is self-created – This could be argued either way, but 

the balancing test favors approval. 
All members voted in favor of the motion.  GRANTED. 

Application # 5843 S & B Young - Requesting a use variance and an area variance to 
reface a pole sign at 5833 Camp Road  
Attorney Brian Attea, representing the applicant, stated that the applicant purchased this 
property, as well as 3968 Staley Drive.  He noted that the applicant prematurely refaced the 
existing pole sign on the property to add “Schall Heating & Cooling” without requesting a 
Building Permit.  He stated it was not intentional on the applicant’s part and the sign has been 
improved greatly by the applicant.   
Attorney Attea stated that when the applicant purchased the properties, the existing pole sign 
had exposed and hanging wires and a vacant side board that he filled with his business’ 
information.  He noted that the applicant made dramatic aesthetic improvements to that sign by 
blasting away the existing rust and refacing it. 
Attorney Attea stated that even though the square footage of the improved pole sign is more 
than what is allowed by Town Code, the existence of the sign does nothing to change the 
character of the neighborhood since there are several such signs within a half mile of the 
property. 
In response to a question from Chairman Rybczynski, Attorney Attea stated that there would be 
considerable expense for the appliant if he had to install a monument sign in place of the pole 
sign.  He further stated that a monument sign would look more out of character along that 
corridor along Camp Road. 
Attorney Attea stated that the improved pole sign looks much better than it did before the 
applicant purchased the property and made the improvements. 
Findings: 
Ms. Falkiewicz made a motion, seconded by Mr. Dimpfl, to approve Application # 5843. 
On the question: 
Ms. Falkiewicz reviewed the use variance criteria as follows: 
1.  The applicant cannot realize a reasonable rate of return, provided that rate of return is 

substantial as demonstrated by competent financial evidence - The applicant has exhausted 
quite a bit of funds to purchase, maintain and improve the property. 

2. The alleged hardship to the property is unique and does not apply to a substantial portion of 
the district or neighborhood - This is true because most of the signs in this area of Camp 
Road are pole signs due to be visibility issues. 

3. The requested use variance, if granted, will not alter the essential character of the 
neighborhood - It will not. 
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4. The alleged hardship has not been self-created - It has not. 
All members voted in favor of the motion.  GRANTED. 

Application # 5844 St. John’s Lutheran Church - Requesting a use variance to allow the 
existing building at 6220 McKinley Parkway to be used as commercial office space 

Attorney Kevin Rautenstrauch, representing the applicant, stated that the building on the proper-
ty had been a church.  He noted that the current owner has a financial hardship because of the 
extensive maintenance that must be done on the property with no ability to use it for its past 
purposes.  He further noted that there also is a financial hardship to the  New York State Attor-
ney General in its role as the body that must approve the sales of religious locations.   
Attorney Rautenstrauch stated that the New York State Attorney General’s office has approved 
the sale of this property for significantly less than the list price was, and the longer the owner 
takes to find a use for this property the lower the price will be, based on mold and water issues 
in the building that require remediation. 
In response to a question from Chairman Rybczynski, Attorney Rautenstrauch stated that the 
property has been for sale for approximately eight (8) months. 
It was determined that the property’s original list price was $600,000 and the current price is 
$396,500. 
In response to a question from Ms. Falkiewicz, Attorney Rautenstrauch stated that Apex, LLC is 
the prospective purchaser.  He stated that Apex, LLC is a commodities trader for farm supplies.  
He stated that there would be storefront, but rather the inside of the building would be a large 
open space where the employees can communicate regarding prices.  He further stated that 
there would be no customers. 
In response to a question from Ms. Falkiewicz, Mr. Rautenstrauch stated that the prospective 
purchaser foresees approximately 12-15 employees working at this site. 
In response to a question from Mr. Adrian, Attorney Rautenstrauch stated that there would be no 
tractor trailer deliveries to the site and there would be no storage on site. 
Mr. Ralph Stewart, 4480 Valley View Avenue, stated that his property is near this site and asked 
if buffering would be added and if additional lighting is anticipated.  He stated that the existing 
spotlights on the building that light the parking lot shine towards his home.  He stated that he is 
happy that the new use for the building would be low-key.   
Mrs. desJardins stated that if the use variance is granted, the applicant would have to get Site 
Plan Approval from the Planning Board.  She noted that the concerns regarding lighting, buffer-
ing, etc. would be discussed by that Board at that time. 
Linda Danza, 4486 Valley View Avenue, stated that her property is adjacent to this site and she 
echoed much of what Mr. Stewart said.  She noted that she hopes the neighborhood remains as 
peaceful as it currently is.    
Findings: 
Mrs. Hahn made a motion, seconded by Mr. Adrian, to approve Application # 5844. 
On the question: 
Ms. Hahn reviewed the use variance criteria as follows: 
1.  The applicant cannot realize a reasonable rate of return, provided that rate of return is 

substantial as demonstrated by competent financial evidence - The property has been for 
sale for eight (8) months and the price has dropped considerably. 
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2. The alleged hardship to the property is unique and does not apply to a substantial portion of 
the district or neighborhood - The hardship to the property is unique and does not apply to a 
substantial portion of the neighborhood. 

3. The requested use variance, if granted, will not alter the essential character of the 
neighborhood - It will not. 

4. The alleged hardship has not been self-created - It has not. 
Chairman Rybczynski noted that non-profits have a difficult time liquidating property and the 
longer it takes the more difficult it will be. 
Board members concurred that the Planning Board should consider buffering and lighting 
concerns when reviewing this project. 
All members voted in favor of the motion.  GRANTED. 

Ms. Falkiewicz made a MOTION, seconded by Mr. Yodar, to approve the minutes of December 
1, 2020.  All members voted in favor of the motion. 
Mr. Dimpfl made a MOTION, seconded by Mr. Chiacchia, to adjourn the meeting.  All members 
voted in favor of the motion. 

The meeting was adjourned at 8:05 P.M.  

      Respectfully submitted, 
  
     L. Michael Chiacchia, Secretary 
     Board of Zoning Appeals 

DATE: December 31, 2020
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