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Town of Hamburg 

Planning Board Meeting 

December 15, 2021 

Minutes 

The Town of Hamburg Planning Board met for a Work Session at 6:30 P.M. on Wednesday, 

December 15, 2021 in Room 7B of Hamburg Town Hall. Those attending included Chairman 

William Clark, Vice-Chairwoman Kaitlin McCormick, Bob Mahoney, Dennis Chapman and 

Megan Comerford. 

Others in attendance included Town Planner Sarah desJardins and Planning Board Attorney 

Jennifer Puglisi. 

Excused:  Al Monaco, Doug Schawel  

 

WORK SESSION 

Woodie’s Ice Cream – Requesting Site Plan Approval of a proposal to utilize an existing 
building as an ice cream business at 4438 Southwestern Boulevard 

Mr. Tim Wood, applicant, stated that the parcel in question used to be a used car dealership.  
He showed Board members photos of what the parcel used to look like and what he proposes to 
do with the site.  He noted that currently he is in the process of cleaning up the fascia and 
grounds, keeping the grass cut, etc. 

In response to a question from Mr. Mahoney, Mr. Wood stated that the site has two (2) points of 
access (South Park Avenue and Southwestern Boulevard), which makes is easy for vehicles to 
exit the property and turn either left or right.  He showed Board members how the drive-thru 
would work. 

Mr. Mahoney expressed concern about the fact that there is a southbound left turning lane on 
South Park Avenue near the entrance to this site. 

In response to a question from Mrs. Comerford, Mr. Wood stated that he did have a drive thru at 
his previous location during the pandemic and it was the primary source of income for the busi-
ness.  He stated that the largest number of cars in the drive-thru lane was four (4) at any time 
and many people still walked up to the window instead of using the drive-thru. 

Mr. Wood stated that he and his wife have spoken to other ice cream store owners to build their 
knowledge base regarding drive-thrus and how they work. 

In response to a question from Chairman Clark, Mr. Wood stated that he could do the project 
without the drive-thru, but the drive-thru is what makes the business safer as far as Covid is 
concerned.  He stated that having the drive-thru would be an assurance that the business will 
not go under if it is forced to close because of Covid.   

Mrs. Comerford stated that the project does not have enough queuing space.  Mr. Wood re-
sponded that the queuing space would be around the building. 

Ms. McCormick stated that she is concerned that all of the entrances to the building from the 
parking area require patrons to walk across the queuing line.  She further stated that the queu-
ing line for the drive-thru could impede people parking on the east side of the building from 
backing out.  She stated that a walk-up window would be more functional. 
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Mr. Wood stated that a fenced-in patio with a double door is proposed for the rear of the building 
and the rear of the building would actually serve as the front.  He noted that three (3) or four (4) 
tables would be inside the building and there would be an inside counter and a walk-up window 
on the patio. 

Mr. Wood stated that the area where vehicles might be in the drive-thru queuing area is not 
where people generally would be coming in to the shop.  He stated that the back area would be 
used for parking. 

Mr. Wood stated that the area north of the building is currently gravel but he planned to convert 
that space to grass to satisfy the Town’s green space requirement.  He stated that he could 
make that area a parking area instead of green space. 

Mrs. Comerford stated that the Dairy Queen in the Village of Hamburg backs out onto Lake 
Street.  Mr. Wood responded that he does not intend to have that number of customers.  He fur-
ther stated that his business is mostly designed for walk-up customers.   

Mr. Wood stated that he hopes to be open between March and December and the drive-thru 
would be needed for the cold weather. 

Chairman Clark stated that he would like to see the project not have the drive-thru and noted 
that he thinks there are things Mr. Wood can do to with the space to make it safer. 

Mrs. Comerford suggested that Mr. Wood be allowed to keep the drive-thru window and thinks it 
could be considered an easy access walk-up window that could be converted to a drive-thru if 
the business is forced to shut down due to Covid or during the cold weather.   

It was determined that the Traffic Safety Advisory Board (TSAB) will be consulted regarding the 
internal traffic flow and the two (2) access points to the site. 

Mrs. desJardins stated that the TSAB was given the proposed Site Plan on 12/1/21.  She noted 
that she would ask the TSAB to comment on this project. 

In response to a comment made by Ms. McCormick, Mr. Wood stated that he would not want to 
put the patio on the front of the building because of the potential safety problems associated 
with children being so close to two (2) busy roadways. 

Chairman Clark stated that there probably is a way to redesign the site without the drive-thru 
that would be safer and require less paving overall.   

Ms. McCormick stated that she is concerned about approving this project with the condition that 
the drive-thru can only be used sometimes.  She noted that she is also concerned about the sit-
uation where another establishment that sells food occupies this building and the drive-thru is 
already there. 

Mr. Chapman stated that there is not a lot of room on the site for vehicles to get around each 
other.   

Mr. Wood stated that the other sides of the building would not work for a walk-up window be-
cause of the prevailing winds. 

Mr. Wood stated that he would be agreeable to using the window as a walk-up window in the 
summer months and as a drive-thru window when the weather is not good.   

In response to a question from Chairman Clark, Mr. Wood stated that he would be amenable to 
installing speed bumps to slow drivers down. 

In response to a question from Mr. Mahoney, Mr. Wood stated that he has learned that ice 
cream shops generally do not have more than two (2) or three (3) cars in a drive-thru lane. 
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Board members agreed that they are concerned about traffic flow and pedestrians having to 
cross driving lanes to get to the building. 

It was determined that the TSAB will review this project and provide input. 

Ms. McCormick suggested that Mr. Wood consider adding additional parking spaces. 

Chairman Clark made a motion, seconded by Mr. Mahoney, to table this project.  Carried. 

   

REGULAR MEETING 

Continuation of Public Hearing - 7:00 P.M Buffalo Solar - Requesting a Special Use Per-
mit and Site Plan Approval of a proposed Tier III solar array to be located on vacant land, 
south side of Southwestern Boulevard west of 6289 Southwestern Boulevard 

Mr. Jeremy McCool from Buffalo Solar stated that responses were submitted to the questions 
raised at the public hearing on December 1, 2021.  He stated that the nearby neighbors were 
also contacted to discuss their concerns directly.  He noted that the renderings were revised to 
show what the solar array would look like in the winter as well as the summer time. 

Mr. McCool stated that information was also submitted regarding the environmental impact and 
carbon offset, as well as the FAA Negative Declaration. 

Mr. McCool showed Board members the revised renderings. 

Ms. McCormick stated that she received some preliminary input from Mark Lorquet, Chairman 
of the Conservation Advisory Board (CAB) indicating that the CAB has concerns about how wet 
the site is, the shallow depth to shale on the site and issues with water absorption.  She stated 
that Mr. Lorquet seemed to have some issues with the wetland delineation, but she would follow 
up with him for specific input. 

Ms. Jarrell stated that Mr. Lorquet asked her about the nearby stream.  She noted that the 
stream is federal and would not involve any permitting unless the actual stream itself is being 
impacted. 

Mr. McCool stated that according to the EPA, the total carbon offset of the project would be 
676.7 metric tons per year, which is the equivalent of approximately 800 acres of new forest 
planted per year. 

In response to a question from Mr. Mahoney, Mr. McCool stated that they would be leaving the 
tree stumps in the area where they would only be clearing trees and not installing the system.  
He noted that in the area where the system would be installed, the tree stumps would not be 
left.  He further stated that approximately 100 stumps would be left. 

Mr. Adam Serbert from E2I Ventures stated that many of the trees that would be removed are 
ash trees and/or not in good shape. 

In response to a question from Chairman Clark, Mr. McCool stated that he spoke to Mr. Pat 
Ryan from the Town’s Buildings and Grounds department, who indicated that he would look for 
some spots in Hamburg where the applicant could plant trees to replace the trees that would be 
removed for the project.  He stated that Mr. Ryan wanted to be sure that Buffalo Solar is respon-
sible for the planting of those trees. 

Mr. McCool stated that information was also provided regarding the 21 conifer trees that would 
be planted on the west side of the array along the driveway and along the northeast side of the 
array near Southwestern Boulevard, as well as on top of the turnaround/parking area for the 
site. 
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Chairman Clark asked if there was anyone who wanted to speak on this project, noting that the 
public hearing was still open.  The following people spoke: 

• Paul Aschenbrenner, 6289 Southwestern Boulevard, stated that the NYS Thruway has a 
drainage ditch that was supposed to be dug out, but that was never done. He stated that 
the easement for the drainage ditch is on his property, as well as neighboring properties. 

Chairman Clark declared the public hearing closed. 

It was determined that the Planning Board will wait for the CAB’s comments and the 30-day 
SEQR comment period to expire.   

Chairman Clark made a motion, seconded by Mrs. Comerford, to table this project. 

Engineering Department comments have been filed with the Planning Board. 

 

Public Hearing – 7:-00 P.M. Lakshimi, Inc. - Requesting Site Plan Approval of a new two-
car garage to be constructed at 4414 Southwestern Boulevard 

Mrs. desJardins stated that the applicant received an area variance on December 7, 2021 for 
the location of the proposed garage. 

Mrs Comerford read the following notice of public hearing:  

“Notice is hereby given that the Town of Hamburg Planning Board will conduct a Public Hearing 
on a proposal by Lakshmi, Inc. to construct a residential garage at 4414 Southwestern Boule-
vard.  The Public Hearing will be held on December 15, 2021 at 7:00 p.m. in Room 7B of Ham-
burg Town Hall.”  

Chairman Clark declared the public hearing open.  No one spoke. 

Chairman Clark declared the public hearing closed. 

Ms. McCormick made the following motion, seconded by Mr. Mahoney: 

“In accordance with the New York State SEQR Law, the Town of Hamburg Planning Board has 

reviewed the Lakshmi, Inc. project, which involves the construction of a new two-car garage at 

4414 Southwestern Boulevard and held the required public hearing on December 15, 2021.  

The project meets the criteria established in the SEQR law as a Type II action (617.5 (c) (7) and 

therefore does not require completion of the SEQR process. 

Motion to grant Conditional Site Plan Approval with the following conditions: 

• Approval is contingent upon the Engineering Department comment letter 

dated December 10, 2021. 

• Any new lighting will be dark-sky compliant.” 

Carried. 

Engineering Department comments have been filed with the Planning Board. 

 

Public Hearing - 7:00 P.M., 4097 LLC – Requesting a Special Use Permit to allow a resi-
dential use in the Waterfront Commercial district at 4097 Lake Shore Road 



Town of Hamburg Planning Board Meeting  December 15, 2021 

5 

Mrs. desJardins stated that she spoke with Joe Killian, Chairman of the Shoreline Revitalization 
Committee (SRC), who indicated that a Waterfront Assessment Form was not completed by the 
SRC because it saw no issues with this project at all. 

Chairman Clark added that there is an architect on the SRC who indicated that what the appli-
cant is proposing is an improvement to the building and was supportive of it. 

Mrs. Comerford read the following notice of public hearing”: 

“Notice is hereby given that the Town of Hamburg Planning Board will conduct a Public Hearing 
on a proposal by 4097 LLC that would permit a residential use in the Waterfront Commercial 
district at 4097 Lake Shore Road.  The Public Hearing will be held on December 15, 2021 at 

7:00 p.m. in Room 7B of Hamburg Town Hall.”   

Chairman Clark declared the public hearing open.  No one spoke. 

Chairman Clark declared the public hearing closed. 

Ms. McCormick reviewed the questions from a blank Waterfront Assessment Form as it relates 
to this project and determined that the project is in conformance with the Town’s Local Water-
front Revitalization Program. 

Chairman Clark made the following motion, seconded by Ms. McCormick: 

“Whereas, the Town of Hamburg received a Special Use Permit application from 4097 LLC to 
allow a residential use in the Waterfront Commercial district at 4097 Lake Shore Road; and 

Whereas, the required public hearing was held on December 15, 2021; and 

Whereas, the Hamburg Planning Board in accordance with the New York State Environmental 
Quality Review Act (SEQRA) has done a thorough review of the project and its potential im-
pacts, and  

Whereas, the Hamburg Planning Board, in accordance with SEQRA, has determined that the 
proposed Special Use Permit will not adversely affect the natural resources of the State and/or 
the health, safety and welfare of the public and is consistent with social and economic consider-
ations. 

Now, Therefore, Be It Resolved, that the Town of Hamburg Planning Board hereby determines 
that the proposed project is not anticipated to result in any significant adverse environmental im-
pact and that a Negative Declaration is hereby issued, and the Planning Board Chairman is au-
thorized to sign the EAF.” 

As the vote on the motion was four (4) ayes and one (1) abstention (Mrs. Comerford), the mo-
tion carried. 

Chairman Clark made the following motion, seconded by Mr. Mahoney: 

“Whereas, the Town of Hamburg received a Special Use Permit application from 4097 LLC to 
allow a residential use in the Waterfront Commercial district at 4097 Lake Shore Road; and 

Whereas, the required public hearing was held on December 15, 2021; and 

Whereas, the project is in conformance with the Town’s Local Waterfront Revitalization Pro-
gram per the email dated 12/14/21 from the Shoreline Revitalization Committee; and 

Whereas, the Hamburg Planning Board in reviewing the proposed project (Special Use Permit), 
has determined, in accordance with Section 280-312 and 280-315 that: 

1. The project will be in harmony with the purposes and intent of Section 280-312 (Special 
Use Permits).  
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2. The project will not create a hazard to health, safety and general welfare. 

3. The project will not alter the essential character of the neighborhood, nor will it be detri-
mental to its residents. 

4. The project will not otherwise be detrimental to the public convenience and welfare.” 

Now, Therefore, Be It Resolved, that the Town of Hamburg Planning Board hereby determines 
that the proposed Special Use Permit is in accordance with the requirements of the Town of 
Hamburg and therefore a special use permit is hereby issued.” 

As the vote on the motion was four (4) ayes and one (1) abstention (Mrs. Comerford), the mo-
tion carried. 
 

Gary and Maureen Keroack – Requesting rezoning of vacant land located west of 2819 
Lakeview Road from C-2 to R-1 

Mrs. desJardins stated that the applicants submitted a map indicating where the two (2) homes 
they propose to construct could be located on the property, as well as the required R-1 set-
backs.  She noted that she did the requested research regarding what the nearby properties’ 
sizes are, as well as the distance between homes. 

Mrs. desJardins confirmed with Mr. Keroack that if the property is rezoned to R-1 and the minor 
subdivision request is granted, each lot would be approximately .9 acres in size. 

Ms. McCormick stated that most of the properties in this area that are zoned R-A are not the re-
quired two (2) acres in size. 

Chairman Clark noted that if the applicant’s homes are built approximately 96 feet from each 
other, they would still be closer together than most of the homes in the area.   

Mrs. desJardins stated that if this parcel is split into two (2), each lot would have more road 
frontage than most of the parcels in the area. 

In response to a question from Mr. Chapman, Mr. Keroack stated that he was given the impres-
sion that the Town would rather have this property zoned residential by the gentleman who sold 
it to him.   He stated that the gentleman advised him that the Planning Board wanted him to re-
zone it to R-A when he was splitting it, but he (the seller) did not want his business zoned resi-
dential.   

Chairman Clark advised Mr. Chapman that when the Planning Board was asked to approve the 
three-lot subdivision for the seller (the Moncton Family Trust), it advised the applicant that it pre-
ferred that the property be zoned residential.   

Ms. McCormick stated that currently there is an abrupt transition from C-2 to R-A zoning in this 
area and questioned whether this area is suited for multiple C-2 uses.  She stated that down-
zoning this parcel from C-2 to R-1 would result in the property being zoned slightly differently 
than the surrounding R-A zoning, but there are several other lots that are less than the required 
two (2) acres in size around it. 

Ms. McCormick stated that the applicant’s plan seems more consistent with the character of and 
existing land use in the area than C-2 would be.  She stated that there are some extenuating cir-
cumstances because of the layout of the road in this area that severely limits what people can 
do and because the lots are sandwiches between Lakeview Road and North Creek Road with 
frontage on both roads. 

Ms. McCormick stated that this seems like a reasonable use of land and she would be support-
ive of the rezoning request to R-1. 
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Mr. Chapman asked why other property owners would not request rezoning to R-1 if this parcel 
is rezoned to R-1.   

Attorney Puglisi responded that the Board would have to indicate that this situation is unique be-
cause of the layout of the two (2) roads. 

In response to a question from Mrs. Comerford, Mrs. desJardins stated that if the Planning 
Board recommends rezoning to R-1, it can recommend that no further splits be allowed on this 
parcel.   

It was determined that Mrs. desJardins will prepare draft resolutions to recommend approval or 
denial with the reasoning for each. 

Ms. McCormick stated that whatever decision the Planning Board makes should be forwarded 
to the Comprehensive Plan Committee. 

In response to a question from Ms. McCormick, Mr. Keroack stated that if the Town Board de-
nies the request to rezone to R-1, he will sell the parcel as commercial property. 

In response to a question from Mr. Mahoney, Chairman Clark stated that the best way to recom-
mend approval of this request without setting a precedent would be to be so specific that this 
could only apply to this area.   

Mr. Chapman made a motion, seconded by Mrs. Comerford, to table this rezoning request.  
Carried. 

 

Auto Collision & Glass (formerly Schmidt’s Garage) - Requesting Site Plan Approval of a 
proposed addition to the existing building at 3968 Legion Road\ 

Chairman Clark stated that this project would be tabled because the variance request was ta-
bled by the Board of Zoning Appeals on December 7, 2021. 

Chairman Clark made a motion, seconded by Mr. Chapman, to table this project.  Carried. 

 

Dollar General – Requesting Site Plan Approval of a 10,640 sq.ft. retail store to be located 
on vacant land, northeast corner of Lakeshore Road and Big Tree Road 

Tara Mathias from the Broadway Group stated that she met with the CAB on November 18, 
2021 and has not received its comments about the project.  She stated that she also met with 
the SRC on December 9, 2021 and has not received its comments either.   

Chairman Clark stated that the SRC did offer comments, but the Planning Department received 
them after Friday, December 10, 2021.   

Ms. Mathias stated that she would appreciate a copy of the SRC’s comments. 

Ms. Mathias stated that there was concern regarding endangered Lake Sturgeon and Eastern 
Sand Darter fish species, so she had an environmental consultant prepare a report on those 
species that determined that their environment would not be impacted by this project.   

Ms. Mathias stated that there was also a concern about archeologically sensitive areas on this 
site, so she contacted the New York State Office of Parks, Recreation and Historic Preservation 
(SHPO).  She noted that SHPO recommended a Phase 1A 1B Survey, which has been initiated.  
She stated that results will be submitted to the Planning Board when they are available. 

Ms. Mathias stated that there was a concern about whether, when this property is subdivided 
into two (2), the remaining parcel would be buildable because of the environmental restraints.  
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She noted that Broadway Group’s environmental consultant reviewed this concern and deter-
mined that the remaining parcel would be developable as long as the proper permitting and re-
view by the agencies involved are followed. 

In response to a question from Ms. McCormick, Ms. Mathias stated that the remaining vacant 
parcel would be 1.853 acres in size and the parcel on which Dollar General is proposed is 2.45 
acres in size.   

Chairman Clark stated that the concern of some Board members is that the remaining parcel 
would be undevelopable and if that is the case they would rather not subdivide it. 

Ms. Mathias responded that she understands the Board members’ concern, which is why she 
had an environmental consultant provide correspondence to the Planning Board indicating that 
the remaining parcel should not be considered undevelopable.  She noted that In the consult-
ant’s professional opinion, the remaining parcel could be developed if the wetlands are miti-
gated, which is possible.   

Ms. McCormick stated that she wants to know how much of the remaining parcel would be out 
of the 100-year floodplain. 

Ms. Jarrell stated that a building can be placed in the 100-year floodplain as long as it is raised 
up.   

Ms. Mathias stated that almost any of this land can be developed as long as the proper permits 
are secured, whether that is a floodplain development permit or even doing a flood study to de-
velop within the regulatory floodway. 

Mrs. Comerford asked Ms. Mathias why, then, a minor subdivision is being requested.  She 
stated that she is leery of subdividing just for the sake of subdividing. 

Ms. Mathias responded that not approving this minor subdivision would result in the Town not 
being able to utilize a piece of land that could be developed at its highest use for the Town. 

In response to a question from Mrs. Comerford, Ms. Mathias stated that the Broadway Group 
would retain ownership of both parcels for the foreseeable future and maintain them.   

Mrs. Comerford stated that the minor subdivision request is creating a lot of paperwork and is a 
burden for an unnecessary subdivision of land. 

Ms. Mathias stated that the Broadway Group performs a due diligence by reviewing zoning ordi-
nances and protocols for doing minor subdivisions, and the requirements are not that stringent.  
She stated that she did not anticipate resistance to the Broadway Group’s request to subdivide 
and thought it would be a simple process and decision. 

Mrs. Comerford stated that the concern is creating a vacant parcel that has several unique over-
lays that affect it.  She stated that this situation is not as straight forward as a regular subdivi-
sion request. 

Chairman Clark stated that there are not that many simple parcels left to develop in the Town of 
Hamburg. 

Ms. Mathias agreed with Chairman Clark, noting that the Broadway Group will have to extend 
the sewer line for this project because the Town has not provided the infrastructure, solve for 
wetland conditions and potentially some undocumented fill that was brought in, etc. 

Ms. Mathias stated that the Planning Board indicated that it prefers that she limit impacts as 
much as possible to the unique environmental conditions on the site.  She stated that the origi-
nal layout of the building had its long side fronting Lake Shore Road, which avoids almost all im-
pacts to the larger wetland area on the site that would be east of the building.  She stated that 
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the preference was to preserve and protect that wetland, which is what the Town prefers as 
noted in the Town’s zoning code.  She further stated that there is no jurisdictional determination 
of that wetland yet and she would prefer to leave it alone. 

Ms. Mathias stated that there is a small pocket of wetland (.09 acres) that would have to be 
filled in, as well as the 100-year floodplain elevation that cuts across the back of the proposed 
building.  She stated that the Planning Board asked if she could shift the building around to elim-
inate impacting the flood zone and what the trade-off would be to the wetland area.  She noted 
that the Broadway Group’s engineers feel that the original layout is the preferred one because it 
provides the least impact to the environmental restraints by avoiding the large wetland area.  
She further stated that there is an opportunity to help mitigate for the section of the building that 
would go into the 100-year flood zone by ensuring that the areas on either side remain in that 
flood zone elevation. 

Ms. Mathias showed Board members a site design that had the long side of the building facing 
Big Tree Road.  She stated that the problem with this design is the amount of grading that would 
be needed to elevate the site in order to install the storm water systems.  She stated that the 
large wetland area, as well as a small wetland area in the rear of the site, would have to be filled 
in.  She further stated that she personally feels that the wide pavement area associated with the 
second layout would not be as pleasing as the layout associated with the originally proposed 
site plan.   

In response to a question from Chairman Clark, Ms. Mathias stated that the original layout has 
two (2) smaller storm ponds on the site and one (1) larger storm pond is proposed associated 
with the alternate layout. 

Ms. McCormick advised Ms. Mathias that the CAB asked if the building could be pivoted 45 de-
grees.  Ms. Mathias stated that in that case, both the large wetland area and the flood elevation 
would be impacted. 

In response to a question from Ms. McCormick, Ms. Mathias stated that if there was an emer-
gency rain event, this development would not be impacted because the building would be raised 
up above the flood elevation. 

In response to a question from Mrs. Comerford, Ms. Jarrell stated that if a structure is raised 
above the flood elevation, it puts a very minor strain on surrounding properties as the water 
would find somewhere else to go. 

Ms. Jarrell stated that theoretically this development’s storm water controls will produce less wa-
ter than the current site does, so the applicant would be removing some of the water that is cur-
rently running off the site by creating its own controls on site. 

Ms. Mathias stated that the Broadway Group’s engineer recommended that, because of the 
types of soils that exist on this site, pervious pavement is not a good idea because the water 
would have nowhere to go.   

In response to a question from Mrs. Comerford, Ms. Mathias stated that Dollar General is offer-
ing this size store as its prototype, as well as a larger store.  She stated that the size of the pro-
posed store is allowed by Town Code and is much smaller than could be allowed in this zoning 
district (100,000 sq.ft.). 

Mrs. Comerford stated that it seems like there are a lot of obstacles associated with this project.  
Ms. Mathias responded that she feels that all of those obstacles have been mitigated. She 
stated that, although some of the characteristics of the site would be altered, the net result will 
not have a significant impact on the environment. 
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Ms. McCormick stated that Mr. Lorquet (CAB Chairman) mentioned that there is a smaller Dollar 
General store (9,000 sq.ft.) in Western New York and asked Ms. Mathias if that size building is 
an option on this site that might allow for a minimization of the environmental impacts. 

Ms. Mathias stated that the smaller store is not available. She noted that the project Ms. McCor-
mick was referring to has been in the works for some time and is grandfathered.  She stated 
that Dollar General does internal metrics to determine how many sales must be generated in or-
der for a store to be successful and that can also be determined by the amount of floor space a 
store has.   

Ms. Mathias stated that the size of the proposed store is feasible, as evidenced by the site lay-
out, it meets the zoning ordinances and the applicant has mitigated for the environment. 

Ms. McCormick stated that one of the challenging issues is that there will not be a jurisdictional 
determination from the U.S. Army Corps of Engineers until the Spring and it will weigh into the 
SEQR decision.  She noted that another concern is whether, if the boundary lines of the wetland 
are changed and the impact is more than .1 acre, the U.S. Army Corps of Engineers would re-
quire mitigation. 

Ms. Mathias stated that if the wetland is deemed jurisdictional, there would be mitigation re-
quired, which could be through wetland credits. 

In response to a question from Ms. McCormick, Ms. Mathias stated that the total acreage that 
would be impacted within the 100-year flood plain is 5,800 sq.ft. 

In response to a question from Mrs. Comerford, Ms. Mathias stated that pedestrian access is 
proposed to the store.  She stated that sidewalks are not proposed along Lake Shore Road 
north of the site because there is no way to cross Foster Brook and it would be a sidewalk to no-
where.   

Mrs. Comerford stated that if there is going to be commercial development next to the Dollar 
General, there must be sidewalks connecting those two (2) parcels.   

Ms. Mathias noted that installing a sidewalk where Mrs. Comerford wants would involve impact-
ing the wetland area. She stated that perhaps the sidewalk could be located closer to the railing. 

Mrs. Comerford stated that a way must be found to put sidewalks in to the remaining parcel. 

Ms. Mathias stated she would be willing to agree to a cross-access when the second parcel is 
developed, although the wetland area on the site could change by then.  

Board members discussed where sidewalks exist in the area and whether sidewalks should be 
installed along Lake Shore Road. 

Ms. Mathias asked Board members if she can proceed with the original building layout. 

Ms. McCormick stated that she may ask for some specific numbers. 

Chairman Clark asked Ms. Mathias to provide the Board with the alternate layout showing 
where and how much of the wetland and flood zone areas would be impacted.  He stated that 
he feels that the original layout would probably be less impactful. 

Ms. McCormick stated that she will urge the CAB to provide comments on this project concur-
rent with its December 30, 2021 meeting. 

In response to a question from Ms. McCormick, Ms. Mathias stated that she will submit a land-
scaping plan for Board members’ review. 

Ms. McCormick stated that she would like to review the Part 2 of the Environmental Assessment 
Form (EAF) at the January 5, 2022 meeting.   
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Mrs. desJardins stated that the CAB should be submitting comments on this project now, since 
they already met with Ms. Mathias and reviewed the project.  She noted that the applicant 
should not have to wait until the next CAB meeting to get its input on the project. 

Chairman Clark stated that the Planning Board should review the EAF Part 2 at its January 19, 
2022 meeting since there will not be many members present at the January 5, 2022 meeting. 

Ms. McCormick stated that she would rather start the EAF Part 2 review on January 5, 2022 and 
determine if additional information is needed.  

Chairman Clark stated that Mrs. desJardins and Mr. Reilly are more than capable of going 
through an EAF Part 2. 

Chairman Clark made a motion, seconded by Mr. Chapman, to table this project to January 19, 
2022.  Carried. 

Engineering Department comments have been filed with the Planning Board. 

 

DATO Development - Requesting Sketch Plan Direction on a proposal to construct 98 
townhomes on vacant land between Briercliff Drive and the railroad tracks 

Mrs. desJardins stated that the following information was provided to Board members for their 
review: 

• Comments received from Interested and Involved Agencies regarding the SEQR Coordi-
nated Review 

• A copy of a letter sent by Attorney Sean Hopkins to the nearby property owners who ex-
pressed interest in this project 

• A document (Special Regulations for Townhouses) to guide Board members in determining 
the required setbacks for this project 

• The history of this PUD (what it looked like originally, when it was approved, etc.) 

Attorney Sean Hopkins, representing the applicant, showed Board members where in the PUD 
this site is located. 

Chairman Clark stated that one of the letters the Board received earlier this year regarding this 
proposal indicated a concern about the amount of green space provided compared to what was 
depicted on the original PUD plan.   

Chairman Clark asked Mrs. desJardins to provide the history of the previously proposed subsi-
dized housing project proposed on this parcel in 2009.  Mrs. desJardins responded that the pro-
ject did not go forward because the project sponsor did not get the required funding for the pro-
ject.    

Attorney Hopkins stated that this project was before the Planning Board in March 2021 and sub-
sequent to that an informational meeting was held with approximately 42 neighbors in April 
2021.  He noted that in early December 2021 he provided those neighbors with a project up-
date. 

Attorney Hopkins stated that Part 1 of the Full EAF was submitted to the Planning Board on No-
vember 3, 2021 and the Coordinated Review was sent out on November 6, 2021.  He noted that 
a Lead Agency concurrence letter was received from the N.Y.S. Department of Conservation 
indicating that a SPDES permit will be required, a downstream sanitary sewer capacity analysis 
will be required and the project is in an archeologically sensitive area. 
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Attorney Hopkins stated that DATO Development has retained the services of Bonnie Lockley, 
who will be doing an archeological investigation. 

Attorney Hopkins stated that a Lead Agency concurrence letter was also received from Erie 
County Department of Public Works indicating that a Traffic Impact Study (TIS) is required.  He 
noted that the TIS has been submitted to that department for its review. 

Attorney Hopkins stated that a Lead Agency concurrence letter was also received from Erie 
County Department of Environment & Planning and it contained comments that were favorable 
to this site being developed, including the fact that this site is in a developed area per the 
Framework for Regional Growth.  He noted that attached to that correspondence was an email 
from Erie County Division of Sewerage Management. 

Attorney Hopkins stated that minor revisions were made to the Site Plan as follows:  

• 36 visitor parking spaces have been added, bringing the total number of parking spaces for 
the project to 232.  Each of the 98 units would have an attached garage. 

• Berms and landscaping have been added along the two (2) entry driveways from Briercliff 
Drive and along the Cloverbank Road frontage.  The landscaping throughout the site has 
been enhanced. 

Attorney Hopkins stated that the parcel has a very lengthy project site history, which Mrs. 
desJardins was able to find.  He noted that she found the Findings Statement and plan from 
1990, as well as SEQR documentation from the time period of 1988-1990.  He stated that this 
documentation clearly shows that multi-family housing has been envisioned on this site for the 
past three (3) decades. 

Attorney Hopkins stated that one of the positive attributes of this project is that the units would 
be for sale. 

Mrs. desJardins asked Board members to think about what setbacks should be required to the 
property lines since the Planning Board would have jurisdiction over what those would be be-
cause this project is located in a PUD. 

In response to a question from Chairman Clark, Chris Wood, project engineer, stated that the 
building closest to the property lines would be 15 feet away. 

Mrs. Comerford stated that the original PUD plan showed the access to the site located off of 
Cloverbank Road instead of Briercliff Drive. 

Mr. Wood responded that the railroad crossing infrastructure is located in the area of Clo-
verbank Road where 30 years ago the entrance to the site was envisioned.  He noted that the 
site cannot therefore be accessed from Cloverbank Road.   

Mrs. Comerford stated that the original PUD showed 14 buildings and this proposal has more 
than that. 

Attorney Hopkins stated that the original PUD plan was simply a concept plan. 

Ms. McCormick stated that it needs to be determined whether any thresholds in the original 
Findings Statement have been exceeded. 

Attorney Hopkins stated that the original PUD plan from 1990 was meant to be a conceptual 
representation of the overall site and not a literal representation of building types, density, etc. 

In response to a question from Mrs. Comerford, Mr. Brian Burke, applicant, stated that there are 
no more undeveloped parcels of consequence in this PUD. 
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It was determined that the original Findings Statement associated with this PUD indicated that 
there would be 800 or more dwelling units throughout the PUD. 

In response to a question from Ms. McCormick, Attorney Hopkins stated that the space outside 
the units would be owned and maintained by a Homeowners’ Association. 

In response to a question from Mrs. desJardins, Attorney Hopkins stated the the current format 
for the project does not include the units being condominiums. 

In response to a question from Mrs. Comerford, Attorney Hopkins stated that children in this de-
velopment would have to get to Briercliff Drive to access a school bus. 

Mr. Wood stated that perhaps a sidewalk could be installed along the entry road for the children 
to use to get to their buses. 

Attorney Hopkins stated that the site is designed to easily accommodate school buses and 
emergency vehicles, so if the school district will not go onto the site, there would be no other 
choice for the children but to walk to Briercliff Drive. 

In response to a question from Ms. McCormick, Attorney Hopkins stated that the developer 
would be willing to consider installing sidewalks in portions of the development.   

Mrs. Comerford asked Attorney Hopkins to contact the Frontier Central School District to deter-
mine whether it would allow buses to access this private development. 

In response to a question from Ms. McCormick, Attorney Hopkins stated that there are no wet-
lands on this site.   

In response to a question from Ms. McCormick, Attorney Hopkins stated that he and Mr. Wood 
will look into adding a community green space/recreation area to the development. 

Ms. McCormick stated that she does not like the use of berms.  Mr. Wood stated that he will re-
move them from the Site Plan and add additional landscaping that will provide a similar level of 
screening. 

In response to a question from Ms. McCormick, Mrs. desJardins stated that multi-family rental 
buildings in the R-3 District must be 50 feet from all property lines.  She noted that owner-occu-
pied multi-family buildings have a 35-foot front setback requirement. 

It was noted that per Hamburg Town Code, townhouses must be set back at least 20 feet from 
the rear property line.  Mr. Wood stated that only one (1) corner of one (1) building is set back 
less than 20 feet from its rear property line.  

Mrs. desJardins reminded Board members that this site is located in a PUD and as such the 
Planning Board can dictate setback requirements.  She further stated that the 35-foot front yard 
setback requirement for townhouses in the R-3 District is from the public road right-of-way and 
traditionally the Planning Board has allowed that setback to be reduced if the road is private be-
cause of the lack of a Town right-of-way between the property line and the street pavement. 

In response to a question from Mrs. Comerford, Mr. Wood stated that the pavement width is the 
same whether a road is public or private.  He noted that the difference is the lack of Town right-
of-way on either side of a private road. 

Attorney Hopkins stated that because this site is zoned PUD, there have been other developers 
interested in developing it but they have wanted to build traditional high density apartments. 

In response to a question from Ms. McCormick, Attorney Hopkins stated that the developer 
would like to break ground in 2022 and it would be a phased construction schedule. 
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Ms. McCormick stated that she will want to know how long the construction will take and which 
buildings would be constructed first. 

Board members discussed what might happen in the context of setback requirements if the 
units do not sell and the developer decides to rent them instead. 

Attorney Hopkins stated that these units are being built to be sold and designed to meet the 
marketplace. 

Attorney Hopkins stated that he will look at the building setbacks and the construction phasing, 
contact the school district and consider adding a recreation area to the Site Plan. 

In response to a question from Ms. McCormick, Attorney Hopkins stated that the Planning 
Board has the following options relative to the SEQR process: 

• It can determine that the project is consistent with the original Findings Statement. 

• It can issue a Negative Declaration because there are impacts that are different but not sig-
nificant. 

• It can issue a Positive Declaration, which would trigger the need for a Supplemental Envi-
ronmental Impact Statement SEIS). 

Mrs. desJardins advised the Board members to wait until the supplemental studies that are be-
ing conducted relative to the project have been submitted before deciding on its SEQR options. 

Chairman Clark made a motion, seconded by Mr. Chapman, to table this project.  Carried. 

Engineering Department comments have been filed with the Planning Board. 

OTHER BUSINESS         

Ms. McCormick made a motion, seconded by Mrs. Comerford, to approve the December 1, 

2021 meeting minutes.  Carried. 

Mrs. Comerford made a motion, seconded by Mr. Mahoney, to adjourn the meeting.  Carried. 

The meeting was adjourned at 9:40 P.M. 

                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                               

Respectfully submitted, 

Megan Comerford, Secretary 

December 27, 2021 


