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   Town of Hamburg 
Board of Zoning Appeals Meeting 

November 9, 2021 
Minutes 

  
The Town of Hamburg Board of Zoning Appeals met for a Regular Meeting on Tuesday, 
November 9, 2021 at 7:00 P.M. in Room 7B of Hamburg Town Hall, 6100 South Park Avenue.  
Those attending included Chairman Brad Rybczynski, Vice-Chairman Ric Dimpfl, Commissioner 
Nicole Falkiewicz, Commissioner Louis M. Chiacchia, Commissioner Mark Yodar and 
Commissioner Laura Hahn. 

Also in attendance was Sarah desJardins, Planning Consultant. 

Excused:  Commissioner Jeff Adrian 

Chairman Rybczynski asked for a moment of silence to honor our fallen men and women in the 
military who have paid the ultimate sacrifice. 

Commissioner Chiacchia read the Notice of Public Hearing. 

 

Tabled Application # 5900 Richard & Jeremy Desmond – Requesting two (2) area vari-
ances for a proposed detached garage at 3089 Seaford Terrace 

Mrs. desJardins stated that a note in the file from the Building Department indicates that the 
applicant’s violation had been cleared and closed.  

In response to a question from Mrs. Hahn, Jeremy Desmond, applicant, stated that the home on 
the property is a rental, is currently vacant and he is remodeling it.  He further confirmed that he 
is not currently operating his business out of this property. 

Ms. Margaret Kashino stated that she owns property directly behind the applicant’s property and 
the applicant has not addressed the issues with the home on his property regarding holes in the 
foundation, etc.  She stated that there are piles of stacked wood on the applicant’s side of the 
shared property line directly behind her garage and shed.  She noted that she does not feel it is 
stacked properly and the County was going to cite the applicant for that issue, as well as the 
issues with the home.  She stated that she would like the stacked wood moved to the other side 
of the property. 

Ms. Kushino showed Board members pictures of the stacked wood and problems with the home 
on the applicant’s property. 

It was determined that the photos were of a different parcel of land owned by the applicant. 

Ms. Kushino stated that she objects to the height of the proposed building. 

It was determined that the existing home on the applicant’s property is approximately 720 sq.ft. 
in size. 

Findings: 

Mr. Yoder noted that the complaint had been satisfied. 

Ms. Falkiewicz made a MOTION, seconded by Mrs. Hahn, to deny Application # 5900.  

On the question: 

Ms. Falkiewicz reviewed the area variance criteria as follows: 
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1. Whether there would be an undesirable change in neighborhood character or to 
nearby properties – .Yes there would be an undesirable change for the neighbor 
residing behind this property. 

2. Whether the benefit sought can be achieved by other means feasible to the appli-
cant – No. 

3. Whether the request is substantial – The request is substantial especially com-
pared to the home located on the property. 

4. Whether the request will have adverse physical or environmental effects – No. 

5. Whether the alleged difficulty is self-created – It is self-created. 

As the vote on the motion was four (4) ayes and two (2) nays (Chairman Rybczynski and Mr. 
Yoder), the motion carried.   DENIED. 

 

Application # 5904 Gregory Krause – Requesting two (2) area variances for a proposed 
fence at 3615 Salisbury Avenue 

Mr. Gregory Krause, applicant, stated that he installed a fence not knowing that a Building Per-
mit was required.  He stated that he took most of the fence down when he was informed that it 
required a Building Permit and he did obtain a Building Permit to keep part of the fence up.  He 
noted that he would like to install a four-foot high fence instead of the required three (3) foot 
high because his dog can jump over a three-foot high fence. 

In response to a question from Mr. Yoder, Mr. Krause confirmed that if the variance is granted, 
the entire fence would be four (4) feet high.  He further stated that it would be a chain link fence 
and would be 20 feet from the roadway. 

Findings: 

Mrs. Hahn made a MOTION, seconded by Mr. Yoder, to approve Application # 5904. 

On the question: 

Mrs. Hahn reviewed the area variance criteria as follows: 

1. Whether the benefit sought can be achieved by other means feasible to the appli-
cant – No. 

2. Whether there would be an undesirable change in neighborhood character or to 
nearby properties – No. 

3. Whether the request is substantial – No. 

4. Whether the request will have adverse physical or environmental effects – No. 

5. Whether the alleged difficulty is self-created – Yes it is, but the balance is in favor 
of granting the variance. 

Chairman Rybczynski thanked the applicant for taking the fence down when he learned that he 
needed a Building Permit. 

All members voted in favor of the motion.   GRANTED. 

 

Application # 5905 Landmark Development LLC – Requesting an area variance for a pro-
posed commercial addition at 3968 Legion Drive 
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Chairman Rybczynski stated that a second required variance was found after the meeting notice 
was published, so this application would be left on the table. 

 

Application # 5906 Patrick Johnson – Requesting an area variance for a proposed at-
tached garage at 3938 Washington Avenue 

Mr. Mike Lukaszewski from Bammel Architects, representing the applicant, stated that the pro-
posal is to construct a second story addition and a single car garage.  He stated that a one-foot 
side yard setback variance is being required in connection with the project. 

After further review it was noted that the applicant actually was requesting a four-foot variance 
due to an error on the site plan and survey presented to the Building Department. 

Findings: 

It was determined that this project would be left on the table and re-heard on December 7, 2021. 

 

Application # 5907 Mark Mol- Requesting two (2) area variances for a proposed solar ar-
ray at 2945 South Creek Road 

Mr. Quinn Porzio from Buffalo Solar, representing the applicant, stated that 7’ and 9’ area vari-

ances are being requested for a Tier II ground-mounted solar array system.  He stated that the 
system is installed because the applicant did receive a Building Permit erroneously from the 
Building Department, which subsequently issued a Stop Work Order but the system was already 
being installed.   

Mr. Porzio stated that to remove the posts from the ground and move them further away from 
the property line would be a costly procedure. 

In response to a question from Mrs. desJardins, Mr. Porzio stated that the panels are not in-
stalled. 

In response to a question from Chairman Rybczynski, Mr. Porzio stated that the homeowner 
chose a ground-mounted system instead of a roof-mounted system because the ground-
mounted system is more cost effective. 

In response to a question from Mr. Yoder, Mr. Porzio stated that the edges of the panels are 
currently 23 and 21 feet from the side and rear property lines.   

It was determined that the original submission to the Building Department showed the solar ar-
ray 23 and 28 feet from the property lines and the Board of Zoning Appeals cannot grant a vari-
ance larger than what is published. 

Mr. Porzio stated that he might be able to slide the racking system linearly to achieve the two (2) 
feet distance from the property line that would be in line with what was originally requested by 
the applicant.  He noted that he would have to look at the racking system. 

Mr. Porzio stated that he would have installed the solar array 30 feet from the property lines if 
the Building Department had advised him that was required.  He noted that he does not think it 
is fair that someone would have to incur the cost of moving the solar array because of an error 
on the part of the Building Department. 

Mr. Mark Mol, applicant, stated that he wanted to place the solar array out of the way and not in 

anyone else’s way.  He stated that he is trying to restore the fields on the property and add live-

stock, so he did not want to place the solar array in the middle of his rear yard. 
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Attorney Thomas Burton, representing Mr. Jeff Murray, stated that although a Building Permit 
was issued for this solar array, in very short order a Stop Work Order was put in place.  He stat-
ed that New York law is clear that if there is a good faith mistake made by government, that 
does not give the applicant the right to violate the law.  He noted that no one has installed a Tier 
II solar array under the solar energy system law passed by the Town Board.  He stated that it is 
a comprehensive law that was carefully thought out. 

Attorney Burton stated that site views and aesthetics of the neighbors is addressed in the 

Town’s solar energy law.  He noted that the applicant’s property is over 700 feet wide and the 

applicant chose to place the solar array too close to Mr. Murray’s property.   He noted that the 

applicant chose the location so that he would not have to look at the solar array but it is very 

visible from Mr. Murray’s property. 

Attorney Burton stated that the Murrays have a very nice 100-acre piece of property in Hamburg 
that is meticulously groomed, has agricultural functions, a manicured wood lot and 20 acres of 
wildlife.  He stated that the solar array is in a perfect sight line for the Murrays.   

Attorney Burton stated that the applicant completely ignored the Town’s solar energy law.  He 

further stated that the Building Permit issued by the Town also states that as a condition of hav-

ing the permit the applicant must agree to obey the Town’s laws, the County laws and State 

statutes.  He noted that this was violated in this instance because the Planning Board never re-
viewed the project and Mr. Murray never had the chance to discuss it. 

Attorney Burton stated that the applicant installed the solar array without looking at the Town’s 

solar law.  He suggested that the applicant took advantage of an inappropriately issued permit, 
which was a mistake that was corrected quickly. 

Attorney Burton stated that the applicant is essentially saying that because the Town made a 
mistake, he gets a free pass.  He noted that approving this variance would be setting a prece-
dent. 

Attorney Burton stated that the solar array will have an undesirable effect on Mr. Murray and 

there would be a detriment to Mr. Murray’s nearby property because the solar array was in-

stalled in an area that deprives Mr. Murray of his views, sight lines and aesthetics while not in-

terfering with the applicant’s view shed. 

Attorney Burton stated that good and sound public policy means that the Board of Zoning Ap-
peals should not make a decision that is a precedent that will be a problem for the Town, espe-
cially when it is dealing with a brand new statute. 

Attorney Burton stated that the applicant owns 9.3 acres of land that is approximately 700 feet 

wide and yet he decided to place the solar array so close to Mr. Murray’s property.  He stated 

that the Planning Board should deal with that issue.  He noted that the applicant is not request-
ing the variance out of desperation, but rather because he installed the solar array in violation of 

the Town’s solar law and now wants to keep it where it is.  He stated that the person who is be-

ing detrimentally affected is Mr. Murray who did nothing wrong. 

Attorney Burton stated that there is ample space on the applicant’s property to do something 

that works so that it does not create an aesthetically troubling situation.  He stated that Mr. Mur-
ray is not against solar power, but the arrays are ugly and not going away.  
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Attorney Burton stated that this request is substantial as it relates to Mr. Murray but not some-
thing yet where it has been placed that would affect multiple properties on South Creek Road. 

Attorney Burton stated that it is not known whether this variance would have any physical envi-
ronmental effects, noting that a SEQR (State Environmental Quality Review) form has not been 

reviewed by the Planning Board.  He stated that the solar array is located near Mr. Murray’s 

pond and there is a lot of wildlife on his property.   

Attorney Burton stated that a self-created problem by itself is not enough to deny a variance re-
quest, but that does not mean that the Board of Zoning Appeals cannot embrace the fact that 
this problem was created by the applicant and more specifically his vender. 

Attorney Burton stated that a solar energy business should be on the lookout and aware for a 

Town’s solar laws. 

Attorney Burton stated that this request is not minimal, incremental, slight, etc. but rather an 

egregious monumental ignorance of and disregard for the Town’s solar statute. 

Mr. Jeff Murray stated that he purchased his property in 1999 and spent between 15 and 18 
years cleaning it up, repairing the drainage, plowing and tilling, as well as putting in wildlife habi-
tat.  He noted that now the property is all cleaned up and is a pristine piece of property. 

Mr. Murray stated that three (3) days before the solar array was installed, Mr. Mol spoke to him 
and never mentioned that the solar array was planned.  He stated that after it was installed, he 
asked Mr. Mol why it was not placed on the other side of his property and Mr. Mol responded 
that the property owner closest to the other side indicated that he did not want to see the array 
from his window.  He noted that the array is very visible from his secondary driveway, his gar-
den, etc. and is very visible no matter where he is in the rear of his property. 

Attorney Burton stated that if the law had been followed, the applicant would not be requesting a 
variance. 

Mr. Porzio stated that Mr. Mol is prepared to put a berm with trees along the north side of the 

array to help shield it from Mr. Murray’s view if that would be acceptable to Mr. Murray.  He not-

ed that planting the berm and trees would be much less expensive than moving the array. 

Mr. Mol stated that he is not trying to make anyone mad and will do anything to help the situa-
tion.  He stated that he is trying to put pastures in the rear of his property and if he puts the ar-
ray in the middle of that area it will be in the way of the pastures.  He further stated that no mat-
ter where he puts the array, it will not be visible from his home because of the existing barn on 
the property. 

Mr. Mol stated that there is nowhere on his property where Mr. Murray would not see the array.  
He further stated that he is trying to clean up his property in the same way Mr. Murray did his. 

Mr. Mol stated that when he received the Stop Work Order, he went to his other neighbors to 
make sure they were not mad as well.  He stated that he is willing to install a berm with trees 
even though it is not a requirement of a Tier II solar array. 

Attorney Burton stated that a berm probably would not work for Mr. Murray because he cleans 
out a pond that is very close to where the berm would be.  He further stated that those sort of 
issues should be discussed at the Planning Board level. 

Mr. Mol showed Board members aerial photos of the area where the berm would go and noted 
that that is an area where Mr. Murray has been dumping stone, etc. and is the least desirable 
part of Mr. Murray property.  He further stated that Mr. Murray cannot clean out the pond from 
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his (Mr. Mol’s) side of the property line anymore because the property stakes are at the property 

line. 

Attorney Burton stated that the applicant’s aerial photos confirm the direct line of sight to Mr. 

Murray’s private property.  

Mr. Kurt Allen, 2909 South Creek Road submitted photos taken earlier that day and stated that 

regarding visibility and aesthetics, his residence is closer to the solar array than Mr. Murray’s 

home.  He stated that therefore he should be considered the most affected nearby property 
owner and the location of the solar array is very remote from any of the nearby residences. 

Mr. Allen stated that he cannot see how the proposed location of the solar array could have any 
adverse impact on any property.  He noted that the applicant is requesting a variance to bring 
the solar array into compliance with the area regulations and the request is diminutive given the 
remoteness of the location.  He stated that he believes that the request is reasonable. 

Attorney Burton asked Chairman Rybczynski to ask Mr. Allen if he agreed with the assertion 
that the location of the solar array guarantees that the applicant cannot see it from his home and 
Mr. Allen cannot see it from his home and only guarantees that Mr. Murray sees it.  Mr. Allen 

responded that there is no location on Mr. Mol’s property the solar array could be placed that 

would be seen by Mr. Mol.   

Mr. Allen showed Board members photos taken from his second story bedroom window show-

ing that he can see the side of Mr. Murray’s barn better than he can see the solar array.  He 

noted that even if the solar panels were installed, it would not make any difference relative to his 
view because he would see it from the side. 

Mr. Allen stated that wherever the solar array is placed on Mr. Mol’s property, there would not 

be any glare that would affect point of visibility on anyone’s property because it faces south. 

Mrs. desJardins stated that the Town’s solar law requires that solar panels contain an anti-glare 

coating. 

Mr. Porzio stated that this solar installation would indeed include solar panels with the above-
mentioned anti-glare coating. 

Mr. Allen stated that he does not believe that a solar array would have any effect on wildlife. 

Attorney Burton asked Chairman Rybczynski to ask Mr. Allen if he (Mr. Allen) would have any 
objection if the solar array was moved closer and tighter in sight to his property.  Mr. Allen re-

sponded that if it was located as close to his property line as it is proposed to Mr. Murray’s 

property line, he would not have a problem with it if his home was approximately 800 feet away 

from the solar array as Mr. Murray’s is. 

Chairman Rybczynski asked Mr. Allen if he would agree that if the solar array was placed in 

close proximity to his (Mr. Allen’s) entertainment area he would object.  Mr. Allen responded that 

he did agree with the Chairman’s statement but Mr. Murray owns 100 acres. 

Mr. Yoder asked whether, if the solar array were correctly placed at 30 feet from both side and 
rear property lines, that would still be objectionable to Mr. Murray.  Attorney Burton responded 
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that it would still be objectionable in the absence of not following the statute that the Town en-
acted. 

Attorney Burton stated that this solar array project should go through Planning Board review.   

Findings: 

Board members agreed that the applicant must advise the Board which variances he is request-
ing, given the discrepancy between the two (2) submissions.   

Mr. Yoder made a motion, seconded by Mrs. Hahn, to table Application # 5907. 

All members vote in favor of the motion.  TABLED. 

 

Application # 5908 West Herr Napa – Requesting a use variance and an area variance for 

detached signage at 4255 McKinley Parkway 

Attorney Sean Hopkins, representing the applicant, stated that the existing Napa business on 
this site is being expanded at the site of the former Bounce Magic.  He noted that the applicant 
would like to replace the two (2) existing sign panels on the pole sign for Bounce Magic with 
identically sized panels for Napa.   

Attorney Hopkins noted that in 2014 the Board of Zoning Appeals approved the same variances 
for Bounce Magic.  He noted that these are existing non-conforming pole signs (pole signs are 
not permitted). 

Attorney Hopkins stated that the signage is important for Napa’s retail business but also be-

cause Napa receives tractor trailer deliveries from numerous venders and locations. 

Regarding the four (4) use variance criteria, Attorney Hopkins noted the following: 

1. Whether the applicant can realize a reasonable rate of return and demonstrate that with 
competent financial evidence – Signage is essential and these are existing pole signs.  
In the absence of the variance, Napa would be at a competitive disadvantage compared 
to the numerous other businesses in Hamburg that have adequate signage. 

2. Whether the alleged hardship related to the property in question is unique and does not 
apply to a substantial portion of the district or neighborhood – It is unique because the 
property contains non-conforming pole signs. 

3. Whether the granting of the variance would alter the essential character of the neighbor-
hood – It would not. 

4. Whether the hardship is self-created – It is not because the pole signs predate the 
Town’s current signage law. 

Findings: 

Ms. Falkiewicz made a MOTION, seconded by Mr. Dimpfl, to approve Application # 5908. 

Ms. Falkiewicz reviewed the use variance criteria as follows: 

1. Whether the applicant can realize a reasonable rate of return and demonstrate that with 

competent financial evidence – If the use variance is not granted, there could be a pos-

sible loss of business. 
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2. Whether the alleged hardship related to the property in question is unique and does not 

apply to a substantial portion of the district or neighborhood – It is unique because the 

property contains non-conforming pole signs that have been the subject of use variances 
in the past. 

3. Whether the granting of the variance would alter the essential character of the neighbor-

hood – It would not. 

4. Whether the hardship is self-created – It is not because the applicant wishes to reface an 

existing pole sign that has been refaced in 2014. 

All members vote in favor of the motion.  GRANTED. 

 

Application # 5909 Pep Boys – Requesting a use variance and four (4) area variances for 

attached and detached signage at 3766 McKinley Parkway 

Mr. Mitchell Donnelly from Flexlume Sign Company, representing the applicant, stated that the 
applicant would like to reface the existing pole sign and add four (4) wall signs for better visibil-
ity. 

Findings: 

Ms. Falkiewicz made a motion, seconded by Mr. Yoder, to approve Application # 5909. 

On the question: 

Ms. Falkiewicz reviewed the use variance criteria as follows: 

1. Whether the applicant can realize a reasonable rate of return and demonstrate that with 

competent financial evidence – If the use variance is not granted, there could be a pos-

sible loss of business revenue. 

2. Whether the alleged hardship related to the property in question is unique and does not 

apply to a substantial portion of the district or neighborhood – It is unique because the 

property contains a non-conforming pole sign. 

3. Whether the granting of the variance would alter the essential character of the neighbor-

hood – It would not. 

4. Whether the hardship is self-created – It is not self-created. 

Ms. Falkiewicz reviewed the area variance criteria as follows: 

1. Whether the benefit sought can be achieved by other means feasible to the appli-
cant – No. 

2. Whether there would be an undesirable change in neighborhood character or to 
nearby properties – No. 

3. Whether the request is substantial – No. 

4. Whether the request will have adverse physical or environmental effects – No. 

5. Whether the alleged difficulty is self-created – It was not self-created. 

All members voted in favor of the motion.   GRANTED. 
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Mr. Dimpfl made a MOTION, seconded by Mrs. Hahn, to approve the minutes of October 5, 
2021.  All members voted in favor of the motion. 

Ms. Falkiewicz made a MOTION, seconded by Mr. Dimpfl, to adjourn the meeting.  All members 
voted in favor of the motion. 

The meeting was adjourned at 8:45 P.M.  

 

      Respectfully submitted, 

      L. Michael Chiacchia, Secretary 

     Board of Zoning Appeals 

 

DATE: November 22, 2021 


