
  Town of Hamburg 

Planning Board Meeting 

September 15, 2010 

Minutes 

The Town of Hamburg Planning Board met in regular session on Wednesday, September 15, 
2010 at 7:00 p.m. in Room 7B of Hamburg Town Hall, 6100 South Park Avenue. Those 
attending included Chairman Peter Reszka, Gerard Koenig, Sasha Yerkovich, Stephen 
McCabe, Karen Rogers and David Bellissimo. 

Others in attendance included Sarah desJardins, Attorney Cheryl Mc-Faddon Zak, Richard 
Lardo and Councilman Kevin Smardz. 

Excused: Brendan Lovullo 

 

Public Hearing – Benderson Two Lot Subdivision (5599 Camp Road) 

Mr. McCabe read the following public hearing notice: 

“Notice is hereby given that the Town of Hamburg Planning Board will conduct a Public Hearing 
on a two-lot subdivision known as the Benderson Two-Lot Subdivision located on the north side 
of Camp Road, east of Scranton Road, on September 15, 2010 in Room 7B of Hamburg Town 
Hall at 7:00 P.M.” 

 
Attorney James Boglioli, representing Benderson Development, stated that Benderson 
proposes to subdivide a parcel off of the larger parcel, noting that there is a long-term lease in 
place with the existing Burger King on the corner of Camp and Scranton Roads and that Burger 
King will retain the use of the drive-thru and parking on the newly created lot.   

Mrs. desJardins stated that the Planning Department received a copy of the lease between 
Benderson Development and Burger King (Hamburg Food Corporation) regarding the lot 
Benderson wishes to create that contains the drive-thru and parking for Burger King. 

Chairman Reszka declared the public hearing open.  The following people spoke: 

 Richard Podkulski asked if the drawing actually reflected the proposed changes to the 
site.  He reviewed the proposed drawing with Planning Board members and Attorney 
Boglioli.    

Chairman Reszka declared the public hearing closed. 

Mrs. Yerkovich made a motion, seconded by Mr. Koenig, to issue a Negative Declaration and 
grant Preliminary Approval for this proposed subdivision with the following conditions: 

1. Approval is subject to the Engineering Department comment letter dated September 15, 
2010. 
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2. The requirement that sidewalks be installed shall be waived. 

3. The requirement that a Map Cover be filed shall be waived. 

4. The Town Attorney will review the lease with Burger King. 

Carried. 

Engineering Department comments have been filed with the Planning Department. 

 

Liberatore Two-Lot Subdivision 

Victor Liberatore, Jr. appeared on behalf of the proposal, stating that this parcel is a flag lot that 
does not have enough road frontage to allow it to be divided into two lots for the purpose of 
constructing a duplex on each lot.   

Mrs. desJardins stated that the applicant’s two options are to either ask the Town Board to 
authorize the creation of an Open Development Area or to seek an area variance (for an 
additional thirty feet of road frontage) from the Zoning Board of Appeals (ZBA).   

It was determined that the applicant could build one duplex on the lot without Planning Board 
approval. 

Chairman Reszka asked Mr. Liberatore why he wants to build two duplexes instead of one and 
what would be in it for the Town of Hamburg if he were allowed to build two.  Mr. Liberatore 
responded that the size of the lot lends itself to having two duplexes on it and that he is trying to 
utilize the land to its full potential. 

Mrs. Yerkovich stated that if the applicant built two duplexes on this piece of property that would 
mean that four families would be sharing the use of one driveway.  She further stated that she 
does not feel that an Open Development Area would be appropriate for this property. 

Mrs. desJardins stated that the Scranton Volunteer Fire Company Chief, Mike Lotocki, indicated 
to her that he has no concerns about two duplexes being built on this property because if a fire 
breaks out on the property and the fire department has to fight it, the fire fighters will access the 
site in the same manner whether there are two duplexes on the property or one. 

Board members discussed the fact that Mr. Liberatore plans to purchase the property just north 
of the site in question and that Mr. Liberatore feels that he might be able to use some of that 
property’s driveway to increase the area of the driveway on the flag lot.  Mr. Lardo noted that 
Mr. Liberatore would have to make sure that in doing so he is not making the existing frontage 
lot non-conforming. 

Mr. Koenig stated that if Mr. Liberatore seeks a variance for the road frontage, he would not be 
able to prove a hardship.  He further stated that he could not see the Planning  
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Board forwarding a positive recommendation to the ZBA on Mr. Liberatore’s request. 

Mr. McCabe agreed with Mr. Koenig, noting that he does not see a benefit to increasing the 
density there, especially given the single-family homes that surround this property. 
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Chairman Reszka stated that he does not see anything to be gained by allowing two duplexes 
to be built on the property.  He further stated that he would not be in favor of anything on the site 
other than one duplex.  Board members concurred with the Chairman. 

Mrs. desJardins stated that the applicant has the right to ask the Town Board to authorize the 
creation of an Open Development Area and he also has the right to seek a variance from the 
ZBA regardless of what the Planning Board’s recommendation to either Board might be. 

Mr. Bellissimo made a motion, seconded by Mr. McCabe, to forward a negative 
recommendation to the ZBA regarding Mr. Liberatore’s request for reduced road frontage for 
two duplexes (in the event the applicant seeks an area variance) for the following reasons: 

1. It is not in conformance with the Comprehensive Plan. 

2. The provided road frontage is inadequate for two duplexes. 

3. The variance would be too large and would be self-created. 

Carried. 

Engineering Department comments have been filed with the Planning Department. 

 

Benderson Development (Seven Corners) 

Attorney James Boglioli, representing Benderson Development, stated that Benderson is 
requesting Site Plan Approval of an expansion of the existing Tops facility on the corner of 
Southwestern Boulevard and McKinley Parkway.  He further stated that three access points are 
proposed.   

Attorney Boglioli stated that in 2009 the Hamburg Town Board rezoned this site to C-2 with nine 
conditions, all of which are met on the proposed site plan.  He further stated that the property is 
located in the Southwestern Boulevard Overlay District. 

Attorney Boglioli stated that Benderson proposes the addition to the existing Tops, as well as a 
30,000 sq.ft. retail/restaurant building on the south side of the parcel, a 1,920 sq.ft. retail 
building along McKinley Parkway, a convenience store and gas pumps, a 2,530 sq.ft. restaurant 
and a 3,725 sq.ft. bank.  He noted that the square footage of development on this property 
would increase from approximately 45, 000 sq.ft. to 102,000 sq.ft.  

Regarding the proposed access points, Attorney Boglioli stated that a full access point  
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from Southwestern Boulevard would be maintained, as would the slip-in area on Southwestern 
Boulevard for delivery trucks and a full access point on McKinley Parkway.  He further stated 
that one right-in entrance for delivery trucks is proposed so that the site can be accessed all the 
way around, noting that this is compliant with the conditions of the rezoning. 

Attorney Boglioli stated that over 37% of the overall site will remain as green space and 7% of 
the interior of the parking areas will be green space. 

Attorney Boglioli stated that there is a residential neighbor adjacent to this site (south of the site 
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on McKinley Parkway) and that as part of the rezoning approval in 2009, Benderson agreed to 
give the residential neighbor a 66-foot buffer consisting of 16 feet that will be sold to the 
neighbor (when a building permit is obtained for the 30,000 sq.ft. building), as well as a fifty-foot 
easement.  He further stated that Benderson agreed to install a six-foot high 325-foot long 
fence, as well as twelve (12) eight to ten-foot Colorado Spruce trees and five (5) two and one-
half inch caliper Red Maples trees to be placed on the neighbor’s side of the fence.  He noted 
that the fence and trees are proposed to be installed twenty feet north of the neighbor’s new lot 
line (on Benderson property) so that the actual size of the buffer would be 88 feet.   

Attorney Boglioli stated that parking areas already exist along Southwestern Boulevard and 
Benderson does not want to change that area because it would adversely affect the Tops 
building (20 feet of green area exists in that area along Southwestern Boulevard).  He further 
stated that the vacant triangular part of the property (where Southwestern Boulevard and 
McKinley Parkway meet) is subject to the Southwestern Boulevard Overlay requirement of 50 
feet of green area along Southwestern Boulevard.  He noted that this section of the site is very 
pinched and is the most valuable portion of the property and is what drives the deal.  He stated 
that since the last Planning Board meeting the plan has been revised so that 25 feet of green 
area is proposed along Southwestern Boulevard, as well as along McKinley Parkway, in the 
triangular portion of the site. He noted that Benderson is willing to work with the Planning 
Department to enhance the landscaping along Southwestern Boulevard. 

Attorney Boglioli stated that 453 parking spaces are proposed on the revised site plan, noting 
that Benderson plans to seek a variance for the number of spaces provided (515 spaces are 
required by Code).  He further stated that a parking demand study was performed for this 
proposal that concluded that, due to the shared uses of this site, the proposed number of 
spaces is more than sufficient. 

Attorney Boglioli stated that the proposed dumpsters have been located on the revised site 
plan, noting that a dumpster is proposed near the drive-thru restaurant, as well as a dumpster 
enclosure containing five dumpsters that would service the small retail building and the 30,000 
sq.ft. building.  He stated that the large dumpster enclosure would be located near the southern 
property line behind the 30,000 sq.ft. building. 

Attorney Boglioli stated that architectural renderings of the proposed buildings have been 
submitted to the Board, noting that in his opinion they are consistent with the Southwestern 
Boulevard Overlay District requirements. 
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Regarding SEQR, Attorney Boglioli stated that all of the necessary reports have been submitted 
and he feels that there will be no adverse impacts as a result of this project. 

Mrs. desJardins stated that the SEQR Coordinated Review was initiated and that the thirty days 
will be up just before the Board’s regular October meeting. 

Attorney Boglioli stated that the applicant requests that the Planning Board forward a positive 
recommendation to the ZBA regarding the variances needed for this project. 

Chairman Reszka read into the record the following conditions of approval associated with the 
rezoning of this property by the Hamburg Town Board in 2009:  

1. The following automotive uses will not be allowed on the property; automotive 
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sales or repair (this will be accomplished through a Deed Restriction provided by 
the Owner) and any potential gasoline sales will not be located in the area near 
the existing residential home on McKinley. 

2. The applicant has offered to sell (for a price of one dollar) some of the land 
adjoining the residential property to the south (4332 McKinley Parkway) which 
encompasses the fifty foot National Fuel Gas easement and the sixteen feet to 
the south of the easement (a total of 66 feet) to the adjoining residential property.  
This land extends from McKinley Parkway to the back of parcel 160.18-1-12. 
This property will be offered for sale to the adjoining property owner after a 
project is proposed and approved by the Town at this location (front of the site/ 
east of the existing Tops, adjoining the residential property). All costs associated 
with this sale, except for Attorney’s fees, shall be paid for by the applicant (owner 
of the rezoned property). 

3. Any new entrance to McKinley, south of the current “lighted” entrance, will be a 
“right-in” only entrance and meet all Town, County and State standards. 

4. The developer, at the time of the property transfer required in Condition 2, will 
construct a fence, in accordance with Town Code, along the northern border of 
the National Fuel Gas easement on the applicant’s property. The location of this 
fence can be an alternative location if mutually agreed to by the applicant and 
the adjoining residential property owner. This fence shall be a minimum of 325 
feet in length. 

5. The applicant has agreed to install twelve 8-10 foot Colorado Spruces and five 2-
1/2 inch Caliper Red Maples or an equivalent dollar value of Arborvitae  in the 66 
foot area along the 250 feet of the adjoining residential property (acceptable to 
National Fuel Gas and at a location acceptable to the adjoining neighbor). This 
will be done after all approvals of any development project on the site (during 
construction of the project), and does not preclude the Planning Board from 
requiring additional landscaping or buffering requirements during site plan 
approval. 

6. Any development in the southeastern portion of the site (adjacent to the 
residential property), will have a design approvable to the Planning Board that 
restricts loading docks, garbage dumpsters, bailers, generators, refrigeration 
compressors and stormwater ponds) from the area adjoining  
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      the residential property. 
7. All lighting will be in accordance with Town Standards and will be as minimal as 

possible in the areas adjoining the residential property. 
8. Trees on the existing site will not be removed until all required Town Approvals 

have been received for any proposed project. 
9. Sidewalks will be installed in accordance with Town requirements and to State 

and County standards. 

Chairman Reszka invited Mr. Rich Podkulski to speak.  

Mr. Podkulski stated that he was joined by his sisters, Lalaine and Laura and that they are the 
owners of the property adjacent to this parcel.  He stated that they are very positive about this 
project and look forward to working with Benderson and Tops.  He noted that Tops has been a 
very good neighbor over the years.  
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Mr. Podkulski stated that his family feels it will probably benefit from some of the amenities that 
will be placed in this area.  However, he further stated that they want to make sure that 
Benderson follows through with the commitments and requirements of the rezoning, which will 
ensure that a personal buffer space will be maintained between their residential space and the 
commercial project.   

Mr. Podkulski stated that he spoke to a representative of National Fuel Gas when the Town 
Board was considering rezoning the property and was informed that the gas line is not centered 
in the fifty-foot easement area but rather was placed closer to the north line of the easement.  
He further stated that the National Fuel Gas representative indicated to him that at least 25 feet 
of clearance must be maintained on both sides of the gas line.  He stated that this is a safety 
concern of his family and noted that he does not know if this would impact the layout of the 
project or not. 

Attorney Boglioli stated that National Fuel Gas does not control any of Benderson’s property 
and that its jurisdiction is limited to the area of its easement.  

Mr. Podkulski stated that, at the time the property was rezoned, he requested that the transfer of 
land to his family not only include the National Fuel Gas easement and the 16 feet, but also a 
60 foot wide strip of land along the southwestern lot line of the parcel that Tops owns behind its 
existing building.   

Attorney Boglioli stated that no additional land will be given to the adjacent residents.  He noted 
that the 66 feet of property Benderson has agreed to give to the neighbor runs between the 
Benderson property and the Podkulski property and stops at the Tops parcel behind the existing 
store.  He further stated that this triangular parcel that Tops presently owns will be sold to 
Benderson Development. 

Mr. Podkulski stated that Attorney Boglioli’s comments regarding the strip of land the Podkulskis 
thought they were to be given by Tops contradicts what they were told by Mr. Tom Fitzgerald of 
Tops last year. 

It was determined that the large parcel to be developed is owned by Benderson Development 
and the smaller triangular parcel is currently owned by Tops. 
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Lalaine Podkulski stated that it was her family’s understanding that no dumpsters would be 
placed in the southeastern portion of the project site.  Attorney Boglioli responded that the 
dumpsters are not proposed adjacent to the Podkulski’s property, but rather are proposed 
adjacent to the Town-owned land behind the Podkulski’s property.  He noted that the dumpsters 
are not proposed behind the 30,000 sq.ft. building and are located as far away as possible from 
the building and still service its tenants.  He further stated that to restrict dumpsters anywhere in 
the rear of the site would make it inoperable. 

Mr. Podkulski stated that when his family discussed the rezoning with the Town Board, they 
specifically stated that they wanted any dumpsters to be located on the north side of the parcel 
and they were told by Tony Battista that Benderson agreed to this.   He further stated that he 
was assured that there would be no dumpsters, loading docks, compressors, etc. located in the 
western, eastern or southern portion of the site. 

Attorney Boglioli stated that Benderson will look into relocating the loading dock.  He further 
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stated that the dumpsters are not proposed adjacent to the Podkulski property, but rather are 
proposed adjacent to the Town-owned land. 

Mr. Bellissimo asked Attorney Boglioli why such a large number of dumpsters is proposed.  
Attorney Boglioli responded that the dumpsters have to service all of the users except for the 
restaurant. 

Lalaine Podkulski stated that the existing generators associated with the Tops building are very 
noisy and asked if they would be relocated during the expansion.  She further stated that one of 
her concerns is that if the Tops receiving doors are not open at 6:00 A.M., the truck drivers 
continuously honk their horns.  She also asked how snow storage will be handled on the site.  

Mr. Podkulski stated that during the rezoning process his family thought they had come to an 
amenable agreement with the Town and Benderson, but now they feel as though what they are 
seeing is not what they agreed to. 

Mr. Podkulski stated that his family would like the fence to be eight feet in height rather than six 
feet, and asked if Benderson would apply for a variance.  Attorney Boglioli responded that 
Benderson will apply for a variance for permission to erect a fence eight feet in height (six feet is 
the maximum fence height per the Code). 

Mrs. Rogers asked the Podkulskis if they have any preferences regarding the type of evergreen 
tree to be planted in the buffer area.  It was determined that they would prefer Arborvitaes. 

Attorney Boglioli stated that Benderson is willing to install Arborvitaes instead of the Spruce 
trees but that the deciduous trees would also be planted. 

Attorney Boglioli stated that at this time Benderson does not have any tenants for this project.  
In response to a question from Ms. Podkulski, he stated that he is not guaranteeing that 
Benderson will not build without a tenant, but given the current economy Benderson will not 
build without a significant tenant. 

Mr. Podkulski stated that many of the area residents are concerned about the green  
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space associated with this project and reminded the Board that the Southwestern Boulevard 
Overlay District requires that fifty feet of green space be provided along Southwestern 
Boulevard, as well as along McKinley Parkway.   

Board members held a lengthy discussion about the property to be deeded to the Podkulskis 
and whether or not the location of the proposed dumpsters complies with the conditions of 
rezoning.   

Mr. Podkulski stated that they have had a rat problem ever since the Tops store was built. 

Mrs. Yerkovich stated that Attorney Boglioli is going on the literal interpretation of the condition 
of rezoning regarding the location of the dumpsters and asserting that they technically would not 
be adjacent to the residential property.  She further noted that the Podkulskis are asserting that 
they understood that dumpsters would not be located in the southern portion of the site.   

Attorney Boglioli stated that he will look into the idea of a compactor for the garbage, as well as 
relocating the dumpsters to the west side of the 30,000 sq.ft. building. 
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Mr. Podkulski stated that, even though Tops uses a compactor, his family smells the garbage in 
the summer months. 

 Regarding the National Fuel Gas easement, Attorney Boglioli stated that National Fuel Gas has 
not contacted Benderson, nor has it tried to take property from Benderson.  He further stated 
that Benderson is within its rights to build where it proposes to build. 

Mr. Podkulski stated that he spoke with a representative of National Fuel Gas on September 15, 
2010 who indicated that National Fuel Gas asked Benderson to answer some questions 
regarding the project that have not been answered to date. 

Mr. Bill Rae from Benderson Development stated that he spoke with someone from National 
Fuel Gas approximately two years ago about what Benderson could and could not do in the 
area of the easement.  He further stated that there has been no recent correspondence from 
National Fuel Gas that he is aware of. 

Mrs. Yerkovich stated that if a letter exists from National Fuel Gas to Benderson regarding 
questions about the project in the area of the easement, it should be provided to the Planning 
Board.   

Mrs. Yerkovich stated that the Planning Board was not involved in the decisions made regarding 
the conditions of approval of the rezoning last year and it appears that there were 
misconceptions along the way.  Board members agreed that the National Fuel Gas issue is 
important and the Board does not want to make a decision that would adversely affect health, 
safety and welfare and they also would not want to take away someone’s right to develop. 

Attorney Boglioli stated that Benderson has not received correspondence from National Fuel 
Gas, noting that he would like to see the letter referred to by Mr. Podkulski.  He 
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further stated that Benderson will maintain that if National Fuel Gas writes a letter indicating that 
Benderson cannot build on a portion of its property, National Fuel Gas has no jurisdiction 
outside of its easement rights and they would have to take Benderson’s land. 

Chairman Reszka suggested that Attorney Boglioli get something in writing from National Fuel 
Gas indicating that they have no problem with the project. 

Attorney Boglioli stated that whether National Fuel Gas has a problem with the project or not is 
none of his concern, noting that National Fuel Gas is restricted to within its easement.  He 
further stated that if National Fuel Gas writes a letter indicating that Benderson cannot build on 
its own land, this would be an issue for Benderson. 

Chairman Reszka stated that the big problem he has with the project is that he feels the parking 
lot is too busy, especially in the area between the entrances to the site and the proposed bank.  
He noted that it would be an “adventure” trying to get from either entrance, but especially from 
McKinley Parkway.  He stated that he feels the area of the bank and restaurant is too congested 
and noted that there is no real traffic flow, especially in the northern part of the site.  He further 
stated that he feels there is an accident waiting to happen, as the site is proposed. 

Board members concurred that they feel the site is too dense and are worried about the safety 
and welfare of the residents who might frequent this shopping center. 
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Attorney Boglioli stated that he will look at the configuration of the buildings but noted that the 
fact that they have two out parcels on the site is what is driving the Tops expansion.  He further 
stated that without the two out parcels, the ability to do this project is greatly diminished. 

It was determined that this property is located in the Southwestern Boulevard Overlay District 
and, as such, a fifty-foot green area must be provided along Southwestern Boulevard. Attorney 
Boglioli stated that this cannot be accomplished due to the triangular shape of the property at 
the intersection of McKinley Parkway and Southwestern Boulevard.   

Mr. Podkulski stated that, in his opinion, because the entire parcel is located in the 
Southwestern Boulevard Overlay District, a fifty-foot green area should also be required along 
McKinley Parkway.  Mr. Lardo responded that he believes the Code addresses only the frontage 
on Southwestern Boulevard and not on any side street. 

Mr. Koenig stated that one of the conditions of rezoning states that sidewalks will be 
constructed along McKinley Parkway, noting that sidewalks are not indicated on the site plan.  
Attorney Boglioli stated that sidewalks will be constructed along McKinley Parkway to the end of 
the property.   

Mr. Podkulski stated that it was his understanding that the sidewalk would be constructed to the 
beginning of his driveway.  Attorney Boglioli stated that this will be added to the site plan. 

Mr. Podkulski stated that his family is not as concerned with the issues and aesthetics of 
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the corner as they are with the location of the dumpsters and the loading dock, noting that they 
do not want trucks idling behind the 30,000 sq.ft. building. 

Chairman Reszka stated that the Planning Board does have the right to waive or modify the 
requirements of the Southwestern Boulevard Overlay District and also to forward 
recommendations to the ZBA on any variances the applicant plans to request.  However, he 
noted that the Planning Board must have a reason to grant or recommend relief and it will not 
do this just to make the applicant’s project work. 

Attorney Boglioli stated that Benderson has a hardship because of the triangular shape of the 
corner and the fact that the property fronts on two roads. 

In response to a question from Mrs. desJardins, Attorney Boglioli stated that the project does 
not work if the restaurant and the bank are not located on the corner.  Mrs. desJardins asked 
why one of them could not be located further south along McKinley Parkway.  Attorney Boglioli 
responded that these users cannot be buried in the site. 

Mr. McCabe stated that the Planning Board keeps returning to the predominant theme that too 
much development is proposed for this site.  He further stated that he does not think it is 
possible to fit everything Benderson wants on this site and noted that the discussion keeps 
coming back to the fact that Benderson says there is no room to move the dumpsters, the Board 
is being asked to compromise on the Southwestern Boulevard Overlay District requirements by 
50%, etc. 

Attorney Boglioli stated that he will take another look at the site and see what he can do, but 
also noted that Benderson will not locate the dumpsters in the front yard of the site.   
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Regarding the 60-foot strip of land presently owned by Tops that is to be sold to Benderson, Mr. 
Podkulski stated that it was his understanding that that land would be transferred to his family, 
noting that the snowmobilers use it in the winter and he would like them to be able to continue 
to use that property as part of the trail. 

Mrs. Rogers stated that she wanted to reiterate that the triangular portion of the site (at the 
intersection of Southwestern Boulevard and McKinley Parkway) is a safety concern to her.   

Mr. Bellissimo made a motion, seconded by Mrs. Rogers, to table this project.  Carried.  

Engineering Department comments have been filed with the Planning Department.  

 

Mr. Koenig made a motion, seconded by Mrs. Yerkovich, to approve the minutes of September 1, 2010.  
Carried. 

Mr. Bellissimo made a motion, seconded by Mrs. Yerkovich, to adjourn the meeting.  Carried.   

The meeting was adjourned at 8:30 P.M. 
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        Respectfully submitted, 

 
Stephen J. McCabe, Secretary 

 
Planning Board 


